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Robert  W.  Heiser  and 
Sandra  Stamper, 

Appellees. 


OPENING  BRIEF  FOR  APPELLANT 


1.   STATEMENT  OF  PLEADINGS  AND  FACTS 

—  JURISDICTION 

This  is  an  appeal  taken  from  an  interlocutory  decree 
in  admiralty,  pursuant  to  28  U.S.C.A.  §  1292(a)  (3). 

The  United  States  Constitution  provides  "The  judi- 
cial power  shall  extend  ...  to  all  cases  of  admiralty  and 
maritime  jurisdiction".  Article  III,  Section  2. 

Jurisdiction  in  admiralty  is  exclusively  Federal,  the 
purpose  being  to  keep  the  maritime  law  essentially  uni- 
form and  harmonious. 

The  Lottawana,  88  U.S.  588  (1875)  and  many  cases. 
See  Benedict  on  Admiralty,  Volume  1,  page  1. 

Jurisdiction  is  specifically  granted  the  district  courts 
by  28  U.S.C.A.,  Section  1333. 
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Appellate  jurisdiction  in  admiralty  cases,  in  respect 
of  both  interlocutory  and  final  decrees,  has  been  con- 
ferred by  Congress  upon  the  Courts  of  Appeal. 

28  U.S.C.A.,  Sections  1291,  1292. 

The  statutory  limitation  of  liability  law  is  found  in  46 
U.S.C.A.,  particularly  Sections  182,  183,  185  and  188. 
Section  185  provides  that  a  vessel  owner  may  petition  a 
district  court  of  competent  jurisdiction  for  limitation  of 
liability. 

Proceedings  to  limit  liability  are  witMn  the  general 
maritime  law  and  admiralty  jurisdiction,  and  form  an 
independent  head  of  jurisdiction. 

Richardson  vs.  Harmon,  222  U.S.  96  (1911) 

Limitation  of  liability  actions  apply  to  aU  vessels  used 
on  lakes  or  rivers  or  in  inland  navigation. 

46  U.S.C.A.,  Section  188 

A  decree  denying  a  shipowner's  petition  to  limit  lia- 
bility is  appealable  witliin  the  meaning  of  the  Inter- 
locutory Appeals  Act. 

Republic  of  France  v.   U.S.,  290   F.2d  395    (1961 
5th  Circ.)  cert,  denied  369  U.S.  804  (1962) 

Tills  litigation  resulted  from  the  collision  of  two  motor 
pleasure  boats  on  Lake  Havasu,  a  part  of  the  Colorado 
River,  and  navigable  waters  of  the  United  States.  (F.13, 
T.76).i 


1-  Legend     F.    Finding  of  Fact 

C.    Conclusion  of  Law 

T.    Clerk's  Transcript  of  Record 

R.    Reporter's  Transcript  of  Proceedings 

Ex.  Exhibit 


Three  guests  on  one  of  the  boats  were  killed,  and  one 
was  injured.  Suits  for  damages  were  filed  in  the  Cali- 
fornia courts  against  the  owners  of  both  boats.  Each 
owner  then  filed  a  petition  to  limit  liability  in  admiralty 
(T.2  and  10).  State  court  suits  filed  on  account  of  the 
deaths  and  injury  were  restrained  and  the  claimants  then 
filed  claims  in  the  limitation  proceedings  (T.25,  51,  56) 
and  answers  to  the  petitions  (T.19,  37,  44).  The  petitions 
were  then  consolidated  for  trial  (T.61). 

An  interlocutory  decree  was  entered  by  the  District 
Court  on  August  22,  1967  (T.79).  Findings  and  con- 
clusions on  the  issues  of  liability  and  petitioners'  right 
to  limit  were  filed  August  3,  1967  (T.74).  Appellee, 
Heiser,  was  held  liable  to  the  three  death  claimants  (C. 
1,  T.77).  Appellant,  Pearson,  although  held  not  directly 
liable  to  the  death  claimants,  was  held  liable  to  Heiser 
for  one-half  the  total  damages  (C.2,  T.78).  Both  Heiser 
and  Pearson  were  also  held  severally  liable  to  the  injured 
clamiant,  appellee  Stamper,  and  each  liable  to  each  other 
for  one-half  the  Stamper  damages  (C.3,  T.78). 

The  District  Court  found  that  neither  petitioner  was 
guilty  of  minor  fault  only  (F.22,  T.76)  — in  other  words, 
the  Court  concluded  the  case  was  one  of  mutual  fault. 
It  is  on  this  basis,  as  indicated  in  the  Memorandum  De- 
cision filed  March  10,  1967  (T.71),  that  the  Court  ordered 
each  owner  to  indemnify  the  other  for  one-half  his  legal 
liability. 

Prior  to  entry  of  the  Interlocutory  Decree  the  three 
death  claims  were  settled  and  dismissed  (T.83-94). 
This  appeal  involves  petitioner  Heiser  and  claimant 
Stamper  as  appellees. 

Notice  of  Appeal  was  filed  August  30,  1967  (T.81). 
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2.    STATEMENT  OF  THE  CASE 

As  stated  this  case  is  the  result  of  a  motor  boat  colli- 
sion on  Lake  Havasu.  Appellant,  William  A.  Pearson, 
an  American  Airlines  pilot,  was  the  operator  of  a  13 
foot  outboard  motor  boat  owned  by  himself.  Appellee, 
Robert  Heiser,  was  the  operator  of  a  16  foot  inboard 
motor  boat  which  he  owned.  Claimant  and  Appellee, 
Sandra  Stamper  was  a  passenger  seated  in  the  front 
seat  of  Pearson's  craft  prior  to  the  collision  (T.75,  R.36, 
37,  660). 

The  collision  occurred  sometime  after  9  p.m.  on  a  dark, 
moonless,  clear  Friday  night.  During  the  preceding  week 
Pearson  and  various  of  liis  American  Airlines  fellow  em- 
ployees had  come  to  Lake  Havasu  for  a  recreational  and 
water  skiing  outing.  The  make-up  of  the  group  had 
changed  from  day  to  day.  Miss  Stamper,  a  stewardess 
with  American  Airlines,  had  herself  arrived  on  the  Fri- 
day morning  (T.75,R.659). 

During  the  day,  the  group  had  gathered  at  a  camp- 
site on  the  Arizona  side  of  Lake  Havasu  known  as  Three 
Dunes.  It  is  located  in  an  approximately  northerly  direc- 
tion a  little  more  than  half  a  mile  from  Black  Meadow 
Landing,  a  campground  on  the  California  side  where  the 
Pearson  group  had  been  staying  (T.75). 

Heiser  was  not  a  member  of  the  American  Airlines 
group  but  had  joined  them  on  the  afternoon  of  May  21 
and,  after  leaving  for  a  short  time,  had  returned  later 
in  the  evening.  By  this  time,  all  of  the  Pearson  group 
had  stopped  water  skiing  (R.208). 

As  the  sun  set  and  the  wind  came  up,  the  group  decid- 
ed to  break  its  daycamp  on  the  Arizona  side  and  return 
to  Black  Meadow  Landing.  Although  all  of  the  group 
had  originally  gone  over  to  Arizona  on  several  trips  of 
the  Pearson  boat,  Heiser  volunteered  the  use  of  his  boat 
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to  split  up  the  people  and  the  equipment  so  that  Pearson 
would  not  have  to  return  to  Arizona  for  a  second  trip 
(R.208).  Three  girls,  Miss  Stamper,  Katherine  Kelley 
and  Nancy  Van  Home,  got  in  the  front  seat  of  Pearson's 
craft  "ndtli  liim.  Seated  on  the  stern  seat  was  John  Blaney 
(Exhibit  P43).  Some  water  skiing  gear  and  an  ice  chest 
were  also  loaded  in  Pearson's  boat.  It  left  the  Arizona 
side  first,  headed  for  California  (T.75). 

Heiser's  boat  followed  with  himself  and  "William  Cher- 
bak  seated  in  the  front  seat.  Gayle  Schonning  was  stand- 
ing between  the  front  and  the  back  seat  leaning  on  the 
motor  housing,  and  Miss  Penny  Hicks  was  on  the  back 
seat.  (R.208,  209).  The  steering  wheel  of  Heiser's  boat 
was  on  the  right  side.  Pearson's  steering  wheel  was  on 
the  left  side.  Each  operator  was  beliind  Ms  own  steering 
wheel.  The  Pearson  boat  was  travelling  at  about  20 
mph.  Shortly  after  it  departed  from  Three  Dunes,  the 
Heiser  boat  passed  travelling  at  about  30  mph.  Both 
boats  were  then  headed  directly  for  Black  Meadow  Land- 
ing (T.75,  76). 

Having  passed  the  Pearson  boat,  Heiser  continued 
directly  to  the  vicinity  of  the  beach  at  Black  Meadow 
Landing.  Meantime,  when  Pearson  was  about  halfway 
across  the  Lake,  Blaney's  hat  blew  off.  Pearson  then 
turned  on  a  reverse  course  and  slowed  down  wliile  those 
on  board  looked  for  Blaney's  hat  (T.76). 

They  had  no  luck  in  finding  the  hat.  After  a  minute  or 
so  Pearson  again  turned  and  headed  back  toward  the 
lights  at  Black  Meadow  Landing  continuing  at  slow  speed. 
The  Court  found  that  speed  of  the  Pearson  boat  was 
"Safe  and  reasonable  if  Pearson  was  and  had  been  main- 
taining a  proper  lookout"  (T.76).  Pearson  estimated 
this  slow  speed  to  be  2  to  3  mph  (R.49,  50,  82, 144). 
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When  the  Heiser  boat  neared  Black  Meadow  Land- 
ing, those  aboard  looked  back  at  Pearson's  lights  and 
concluded  the  Pearson  boat  was  dead  in  the  water  or 
turning  slowly.  Schonning  suggested  the  boat  might  be 
in  some  difficulty  and  Heiser  turned  his  boat,  accelerat- 
ed, and  proceeded  toward  the  Pearson  lights  at  a  speed 
which  reached  about  20-23  mph  with  the  intention  of 
rendering  assistance  should  it  be  needed  (T.76). 

Within  approximately  one  minute  after  Heiser  had 
turned  and  headed  toward  Pearson's  lights  the  two  boats 
came  into  collision.  The  Heiser  boat  struck  Pearson  a 
short  distance  aft  of  the  bow  on  the  starboard  side. 
The  angle  of  impact  the  Court  found  to  be  between  10° 
and  30°  on  the  starboard  bow  of  Pearson's  boat.  The 
Heiser  boat  drove  up  and  over  the  Pearson  boat  which 
sank  almost  inunediately  (T.76).  Three  passengers  on 
the  Pearson  boat,  namely,  Nancy  Van  Home,  Katherine 
Kelley  and  John  Blaney,  were  killed.  Miss  Stamper,  the 
fourth  passenger,  suffered  personal  injuries.  Pearson 
was  only  slightly  injured. 

The  Court  found  the  collision  occurred  at  a  point  ap- 
proximately 900  to  1,000  ft.  north  of  the  beach  at  Black 
Meadow  Landing  off  a  peninsula  or  point  of  land  jutting 
out  in  a  northerly  direction  from  the  eastern  edge  of 
Black  Meadow  Landing.  The  area  of  collision  was  indi- 
cated by  various  witnesses  on  a  chart  of  the  area  before 
the  Court  (Ex.  HI). 

The  Court  found  (T.77)  that  the  running  lights  and 
stern  lights  of  both  boats  were  fully  operating  and  were 
lighted  at  all  times  prior  to  the  collision.  (The  Court  did 
not  find  specifically  that  the  lights  of  the  Heiser  boat  were 
not  obscured  and  could  have  been  seen  by  those  on  the 
Pearson  boat). 
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The  Court  found  that  neither  boat  operator  saw  the 
other  boat  or  its  lights  after  the  turns  were  made  before 
the  collision.  The  Court  further  found  that  Heiser  oper- 
ated his  boat  on  a  course  headed  in  a  general  direction 
toward  the  lights  of  the  Pearson  boat  in  darkness  with 
knowledge  tliat  the  Pearson  boat  was  ahead  and  without 
keeping  the  Pearson  boat  lights  in  view  (T.77). 

The  Court  found  that  Heiser  was  negligent  in  failing 
to  keep  a  proper  lookout  and  that  such  failure  was  a 
proximate  cause  of  the  collision  (T.77).  The  Court  like- 
wise found  Pearson  negligent  in  failing  to  keep  a  proper 
lookout  (T.77)  and  that  this  was  also  a  proximate  cause 
of  the  coUision  (T.77). 

The  questions  involved  and  the  issues  raised  will  be 
shown  in  the  Specification  of  Errors  to  foUow. 

3.    SPECIFICATION  OF  ERRORS 

The  District  Court  made  several  fundamental  errors. 
These  were :  first,  in  concluding  that  Pearson  could  have 
and  should  have  seen  the  lights  of  Heiser's  boat  during 
the  very  short  time  involved  and  was  negligent  because 
he  did  not ;  second,  in  concluding  that  if  Pearson  had  seen 
the  Heiser  boat  lights  he  could  have  and  should  have 
taken  unilateral  action  which  would  have  avoided  col- 
lision; third,  in  concluding  that  this  was  not  a  situation 
in  which  the  admiralty  rule  of  major  vs.  minor  fault 
should  be  applied. 

Even  accepting  the  Court's  finding  that  Pearson  was 
negligent,  we  submit  the  Court  erred  in  concluding  that 
Pearson's  failure  to  see  Heiser  was  a  proximate  cause 
of  the  collision.  The  proximate  cause  was  Heiser's  great 
negligence  in  the  face  of  known  perils,  wliich  fully  ac- 
counts for  the  coUision. 
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These  errors  resulted  from  imposing  a  standard  of 
care  and  duty  on  Pearson  far  greater  than  should  have 
been  applicable  under  the  "reasonable  man"  legal  concept 
in  the  circumstances.  Also  involved  is  failure  to  observe 
the  fact  that  had  Pearson  seen  the  Heiser  boat  lights  the 
situation  would  nevertheless  have  been  one  of  "in  ex- 
tremis". There  is  also  involved  failure  to  give  due 
consideration  to  the  required  burden  of  proof  on  Heiser 
and  the  other  claimants  against  Pearson  in  a  limitation  of 
liability  proceeding. 

The  errors  made  by  the  District  Court  are  stated  in 
the  Brief  Statement  of  Points  on  which  appellant  intends 
to  rely  (T.  110-112).  The  essential  errors,  restated,  are 
these : 

1.  The  evidence  does  not  support  the  finding  that 
petitioner  Pearson  was  negligent  in  failing  to  keep  a 
proper  lookout. 

2.  The  evidence  does  not  support  the  finding  that 
negligence  by  petitioner  Pearson  was  a  proximate 
cause  of  the  collision. 

3.  The  evidence  does  not  support  the  finding  that 
fault  by  petitioner  Pearson  was  not  a  minor  fault. 

4.  The  findings  and  Interlocutory  Decree  impose  an 
unreasonable  burden  of  duty  and  standard  of  care  upon 
petitioner  Pearson. 

5.  The  evidence  clearly  established  gross  negligence 
and  recklessness  by  petitioner  Heiser,  who  should  have 
been  held  solely  at  fault  for  the  collision. 

6.  The  court  should  have  applied  the  well-estab- 
lished major  and  minor  fault  admiralty  rule  and  held 
petitioner  Heiser  solely  at  fault  for  the  collision  be- 
cause his  negligence  was  major  and  sufficient  to  fully 
account  for  the  collision. 
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7.  The  findings  and  Interlocutory  Decree  are  based 
solely  upon  the  inference  and  conclusion  that  failure 
to  see  the  lights  of  the  Heiser  boat  constituted  negli- 
gence which  was  more  than  minor  fault  negligence  in 
comparison  with  the  gross  negligence  of  Heiser  and 
fails  to  give  proper  consideration  to: 

(a)  The  conditions  existing  at  the  time  and  place 
of  collision ; 

(b)  The  difficulty  presented  a  lookout  on  the 
Peason  boat  to  see  the  lights  of  the  Heiser  boat; 

(c)  The  compounding  of  such  difficulty  by  shore 
lights  in  the  background; 

(d)  The  fact  that  the  white  stern  light  on  the 
Heiser  boat  may  have  been  obscured  by  persons  on 
board  and  the  red  and  green  single  fixture  running 
lights  may  have  been  obscured  by  the  angle  of  the 
bow  of  the  Heiser  boat  which  came  up  in  the  water 
during  the  approach; 

(e)'  The  short  interval  of  time  during  which  the 
Heiser  boat  approached  the  Pearson  boat  over  a 
short  distance  on  a  collision  course ;  and 

(f)  The  difficulty  and  uncertainty  which  would 
have  attended  any  decision  as  to  action  to  alter 
course  "in  extremis"  had  Pearson  seen  the  lights 
of  the  Heiser  boat  approaching,  anticipated  danger 
of  collision  and  endeavored  to  avoid  collision  by 
some  steering  maneuver. 

(g)  The  degree  or  extent  of  negligence  sufficient 
to  constitute  proximate  cause. 

We  will  discuss  these  errors. 

4.   ARGUMENT 

"We  will  summarize  each  argument  briefly  as  a  head 
note  to  each  point  discussed. 
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A.  Heiser's  glaring  negligence  alone  caused  the  acci- 
dent. 

The  Court  erred  in  not  holding  that  Heiser's  reckless, 
careless  and  negligent  operation  of  his  boat,  was  so  sub- 
stantial that  he  was  solely  at  fault  for  the  collision. 

Heiser  failed  to  maintain  any  lookout  whatsoever  after 
turning  and  heading  toward  the  lights  of  the  Pearson 
boat  and  did  not  watch  or  see  the  lights  after  he  headed 
toward  it  (F.19,  T.77).  Heiser  created  the  entire  danger 
of  collision.  He  operated  his  boat  on  a  collision  course 
headed  in  a  general  direction  toward  the  lights  of  the 
Pearson  boat  in  darkness  with  knowledge  the  Pearson 
boat  was  ahead  and  without  keeping  the  boat  lights  in 
view  (F.  19,  T.77).  Heiser  misestimated  the  distance  and 
came  upon  the  Pearson  boat  much  quicker  than  he  thought 
he  would  (F.19,  T.77,  E.259).  These  faults  were  so  great 
they  established  sole  fault  on  Heiser  by  application  of 
general  principles  of  admiralty  law. 

When  Heiser  decided  not  to  beach  his  boat  as  intended 
and  as  Pearson  expected,  but  to  go  back  out  into  the  lake 
to  see  whether  anything  was  wrong  aboard  the  Pearson 
boat,  he  testified  he  turned  pretty  quickly,  putting  his 
wheel  hard  over,  speeded  up  (R.223) ;  did  not  thereafter 
see  the  lights,  continued  to  sit  on  his  seat  and  did  not 
stand  up  (R.225) ;  did  not  ask  anyone  else  to  keep  a  look- 
out (R.226) ;  lost  visibility  of  the  lights  (R.227,  248),  re- 
Ued  upon  his  judgment  where  the  Pearson  boat  was 
(R.241),  estimated  his  speed  at  18  to  22  mph  (R.242) ; 
proceeded  a  comparatively  short  time  and  reached  Pear- 
son much  quicker  that  he  thought  he  would  (R.259). 

Heiser  was  going  back  with  a  good  Samaritan  motive 
to  see  if  help  was  needed  but  this  does  not  excuse  his 
complete  neglect  of  lookout,  particularly  when  he  was 
deliberately  heading  directly  where  he  judged  Pearson 
to  be  and  trying  to  get  there  quickly. 
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We  respectfully  urge  that  Heiser's  negligence  was 
suflBcient  to  hold  him  fully  responsible  for  the  collision, 
regardless  whether  Pearson  did  or  did  not  see  the  Heiser 
boat  lights  and  tried  to  avoid  the  danger  Heiser  alone 
created. 

The  evidence  that  Heiser's  bow  came  up  was  clear.  It 
did  obscure  Heiser's  vision.  Tliis  made  it  inexcusable  of 
Heiser  to  fail  to  stand  up  or  make  some  effort  to  try  to 
watch  Pearson's  lights. 

Heiser  testified  the  bow  of  his  boat  rises  and  stays  up 
until  the  boat  planes  or  "comes  up  on  the  step,"  at  a 
speed  of  20  to  23  mph  depending  on  weight  and  placement 
of  weight  on  board  (R.  196,  197).  He  also  testified  in  his 
deposition  that  he  lost  visibility  of  the  lights  at  the  time 
the  bow  came  up  (R.  248).  Just  before  the  trial  he 
amended  his  deposition  and  stated  he  did  not  recall  seeing 
the  lights  after  he  first  came  into  the  beach  (R.  248).  In 
the  deposition  he  confirmed  his  bow  was  between  him  and 
the  lights  of  the  Pearson  boat: 

"That's  what  happened".    (R.  249). 

Schonning,  one  of  the  airline  pilots  on  Pearson's  boat, 
confirmed  that  the  bow  came  up  after  they  came  out  of 
the  turn  (R.270).  Cherbak,  the  other  pilot,  also  con- 
firmed the  bow  "naturally"  went  up  (R.  307)  and  said  the 
lights  disappeared  when  Heiser  applied  power  (R.  313). 

Charles  Sinclair,  who  testified  as  a  technical  witness  in 
behalf  of  Pearson,  gave  evidence  consistent  with  the  fore- 
going. He  stated  that  during  night  runs  made  at  Lake 
San  Marcos,  the  driver  of  the  test  Chris-Craft  was  re- 
quired to  half  stand  in  his  driver's  seat  in  order  to  see 
his  steering  point,  a  flashlight  fixed  approximately  3  ft. 
above  the  water  level  (R.  528).  The  tests  (see  Ex.  P.  43) 
made  by  Pearson's  expert,  Arthur  DeFever,  a  naval  and 
marine   architect  and  marine   surveyor,  were  likewise 
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Pearson  cannot  be  faulted  under  the  conventional  rules 
for  crossing  or  meeting  situations  (e.g.  Art.  18,  19,  21  or 
22  of  the  Eules  of  the  Road).  Heiser  alone  created  the 
dangerous  situation  an  extremely  short  time  before  the 
collision.  The  navigating  rules  presuppose  approaching 
vessels  are  in  sight  of  one  another  and  can  check  each 
other's  position  and  course. 

Lind  vs.  United  States  (2d  Cir.  1946)  156  F.2d  231, 
at  233; 

Borcich  vs.  Ancich  (9th  Cir.  1951)  191  F.2d  392  (and 
cases  cited  at  n.4). 

While  Heiser  was  proceeding  away  from  Pearson,  no 
relation  between  them  existed.  There  was  no  "need  for 
precaution".  Only  after  Heiser  turned  did  a  "risk  of  colli- 
sion" arise  and  then  only  because  of  the  course  chosen  by 
Heiser  and  the  special  circumstances.  At  that  point 
Heiser  knew  he  was  headed  toward  Pearson.  Pearson  had 
no  reason  to  suspect  Heiser  was  approacliing  directly 
toward  him  at  high  speed,  without  watching,  and  would 
run  him  down.  The  situation  was  a  "special  circimi- 
stance",  with  Heiser  the  burdened  vessel ;  he  created  the 
risk  of  collision ;  he,  not  Pearson,  was  under  the  duty  to 
take  precautions  necessary  to  avoid  it. 

The  District  Court  decision  that  Pearson  was  negligent 
is  based  upon  the  fact  that  Pearson  did  not  see  the  lights 
of  the  Heiser  boat.  Failure  to  keep  a  proper  lookout 
would  be  a  contributing  factor  in  the  collision  only  if  a 
reasonable  standard  of  care  would  demand  that  a  proper 
lookout  aboard  the  Pearson  boat  could  and  should  have 
seen  Heiser's  lights ;  could  and  should  have  determined  in 
the  time  available  that  a  boat  was  approaching  and  there 
was  danger  of  collision ;  and  could  and  should  have  taken 
some  action  which  would  have  avoided  the  accident. 

We  will  discuss  the  evidence  which  we  submit  proves : 
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(a)  Pearson  was  keeping  a  reasonable  lookout  under 
the  circmnstances  during  tlie  short  period  Heiser 
headed  on  a  course  towards  him  prior  to  the  collision; 

(b)  the  most  vigilant  lookout  might  not  have  seen 
Heiser's  lights  because  they  were  small,  diflScult  to 
pick  up  against  the  lights  on  shore,  and  the  small 
running  lights  may  well  have  been  obscured  by  the 
bow,  and  the  stern  light  by  Schonning; 

(c)  mere  failure  to  see  lights  of  a  small  boat  on  a 
dark  night,  whose  high  speed  on  a  short  approach  is 
not  reasonably  to  be  anticipated,  does  not  constitute 
negligence;  and 

(d)  It  is  highly  speculative  to  assume  Pearson  could 
have,  and  should  have,  unilaterally  avoided  colUsion 
had  he  seen  Heiser's  lights  within  a  reasonable  time 
after  Heiser  headed  toward  him  on  a  collision  course. 

The  District  Court  concluded,  solely  by  inference  from 
Pearson's  frank  testimony  he  did  not  see  Heiser's  lights, 
that  he  was  not  keeping  a  proper  lookout.  This  is,  of 
course,  contrary  to  Pearson's  testimony.  Initially,  on 
direct,  he  testified  (R.  52) : 

"Q  Tell  the  Court  what  you  were  doing  so  far 
as  looking  out  is  concerned  after  you  had  headed 
back  on  your  original  course? 

A  WeU,  I  was  looking  for  this  red  light,  which 
was  on  the  end  of  the  point,  and  I  can  for  some 
reason  still  remember  the  silhouette  of  the  hill,  and 
I  can't  recall  the  red  light  but  I  know  I  was  looking 
for  it,  and  .  .  . 

Q    Did  you  look  toward  Black  Meadow  Landing? 

A  Yes,  sir,  I  was  looking  ahead  and  to  the  left, 
and  I  don't  recall  looking  way  off  to  the  right,  but  I 
know  I  was  scanning  across  from  ahead  of  the  boat 
back  to  the  left  and  probably  behind  on  the  left, 
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trying  to  get  sight  of  this  red  light  that  I  knew  was 
there. 

Q    What  do  you  mean  by  the  word  "scanning"? 

A    Well,  I  was  just  moving  my  head  around  from 
one  direction  to  the  other". 

In  answer  to  additional  questions,  both  on  direct  and 
under  long  cross-examination,  Pearson  testified  further : 
That  he  was  looMng  where  they  were  going  which  was 
the  camp  area  (E.54) ;  that  he  was  concerned  with  the 
point  of  land  on  his  left  and  could  see  where  they  were 
going  because  of  the  lights  although  the  point  of  land 
was  obscured  (R.55) ;  that  as  he  proceeded  in  toward 
the  beach  he  was  scanning  ahead  looking  where  they  were 
going  and  that  his  main  point  of  interest  was  trying  to 
keep  from  running  aground  and  keep  heading  in  the  right 
direction  (R.59-60) ;  that  there  were  many  background 
lights  (R.129) ;  that  he  saw  the  lights  where  they  were 
going  but  no  light  identified  as  an  approaching  boat 
(R.60) ;  that  his  concentration  was  more  on  the  left 
because  he  was  concerned  about  the  point  of  land  (R.84) ; 
that  Heiser's  boat  had  blended  in  with  the  lights  in  the 
background  and  was  out  of  the  way  (R.133) ;  that  he  was 
looking  around  and  also  looking  down  (E.142) ;  that  he 
was  concerned  to  get  lined  up  toward  where  they  were 
going  and  watching  the  point  of  land  (R.143) ;  that  he 
was  looking  ahead  to  the  beach  and  scanning  for  other 
boats  (R.143) ;  that  he  was  concerned  with  the  point  of 
land  on  the  left  which  was  only  about  100  feet  distant 
with  its  beach  line  hard  to  make  out  (R.147-148) ;  that  he 
was  primarily  concerned  with  getting  back  to  the  landing 
area  (R.165) ;  that  among  other  things  he  was  looking 
for  the  hat  (R.165) ;  that  he  was  looking  where  they  were 
going  (R.169) ;  that  he  was  not  primarily  concerned  with 
the  hat  but  was  more  concerned  with  the  point  of  land 
and  where  they  were  heading  (R.177)i. 
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Nevertheless,  apparently,  rejecting  this  testimony,  the 
Court  found  that  at  the  time  of  and  prior  to  the  collision 
Pearson  "was  looking  for  Blaney's  hat  and  his  attention 
was  directed  predominantly  to  his  left  and  he  was  not 
keeping  a  proper  lookout"  (F.16,  R.76). 

The  evidence  introduced  on  time,  speed  and  distance 
emphasizes  the  error  made  by  the  Court  in  concluding 
Pearson  was  negligent  simply  because  he  did  not  see 
and  avoid  the  Heiser  boat  lights. 

The  evidence  proved  Heiser  accelerated.  Heiser  said 
he  gradually  increased  power  after  he  turned  (R.222, 
263)  and  that  he  speeded  up  (R.222).  Schonning  said 
Heiser  accelerated  as  he  came  out  of  the  turn  and  esti- 
mated speed  somewhere  around  20  to  25  mph  at  the 
time  of  collision  (R.270).  Cherbak  said  he  didn't  know 
the  speed;  then  estimated  15  to  20  mph  (R.303).  He  con- 
firmed Heiser  applied  power  after  the  turn  (R.313). 
Bird,  on  the  beach,  said  Heiser  accelerated  up  to  20  or 
25  mph  (R.690,  691). 

Estimates  of  time  elapsed  from  Heiser's  turn  until 
collision  by  those  who  could  make  any  estunate  were 
as  follows: 

Cherbak  thought  it  was  a  very  short  period  of  tune 
but  it  would  be  a  pure  guess  and  did  not  estimate  it 
(R.301). 

Schonning  estimated  the  time  as  under  30  seconds 
—  "30  seconds  or  less"  (R.295). 

Bird  thought  it  w^as  something  under  a  minute 
(R.690). 

The  Court  found  it  was  "approximately  a  minute" 
(T.76). 

Accepting  the  District  Court's  findings  as  to  the  speed 
of  the  Heiser  boat  (20-23  mph)  (T.76)  and  the  distance 
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of  the  point  of  collision  from  Black  Meadow  beach.  (900 
to  1,000  feet)  (T.76)  makes  it  obvious  the  elapsed  time 
after  Heiser  completed  his  turn  and  headed  toward 
Pearson's  lights  to  the  moment  of  impact  must  have 
been  on  the  short  side  of  the  Court's  finding  that  the  time 
was  "approximately  one  minute".  (T.76).  At  23  mph  a 
boat  travels  2024  feet  in  60  seconds.  It  will  cover  900 
feet  in  about  27  seconds  and  1,000  feet  in  about  30  sec- 
onds. At  20  mph  a  boat  travels  1,760  feet  in  one  minute 
and  would  cover  900  feet  in  about  32  seconds  and  1,000 
feet  in  about  35  seconds. 

Heiser  was  not  headed  toward  Pearson  or  on  an  ap- 
proaching course  until  his  turn.  Witnesses  estimated  he 
was  30  to  50  feet  off  the  beach  at  this  time  (T.268,  688). 
Therefore,  he  was  on  an  approaching  course  for  a  dis- 
tance somewhat  less  than  the  distance  from  the  beach  to 
the  point  of  collision. 

During  the  time  Heiser  was  approaching  Pearson  was 
also  moving  toward  him  at  slow  speed,  as  the  Court 
found  (T.76) ;  2  to  3  mph  according  to  Pearson  (R.49, 
50).  At  3  mjah  a  boat  travels  264  feet  in  one  minute;  at 
2  mph  176  feet  in  one  minute. 

It  is  unreasonable  to  require  any  boat  owner  to  main- 
tain a  lookout  which  will  insure  and  guarantee,  within 
such  a  short  period  of  time,  that  a  boat's  lights  will  be 
seen,  the  course  of  the  boat  determined,  the  danger  of 
collision  realized  and  some  proper  action  taken  to  avoid 
collision.  The  standard  of  care  imposed  by  the  District 
Court  further  required  anticipation  by  Pearson  that  the 
driver  of  an  approaching  boat  might  not  be  watching  and 
would  not  make  any  effort  to  steer  clear,  which  Heiser 
could  easily  have  done. 

We  most  respectfully  repeat  this  imposed  an  unreason- 
able standard  of  care  and  duty  to  claimants.  A  lookout 
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has  more  than  the  duty  only  to  look  ahead.  It  was  not 
negligent  to  look  for  the  lost  hat.  Pearson  was  concerned 
about  going  aground  in  the  dark  on  the  unlighted  point 
of  land  to  the  left  and  cannot  be  faulted  for  looking  for 
it  among  other  things. 

The  District  Court  concluded,  despite  Pearson's  testi- 
mony, that  the  mere  fact  he  did  not  see  the  Heiser  boat 
lights  and  avoid  the  collision  made  imminent  by  Heiser's 
clear  negligence  also  constituted  negligence.  This  was 
clearly  erroneous  in  the  light  of  the  other  findings  of  fact. 

A  boat  can  come  from  any  direction.  Running  lights 
of  motor  boats  are  small  and  difficult  to  see  at  best.  The 
type  of  single  running  light  on  the  Heiser  boat  is  in  evi- 
dence (Ex.  II.2).  The  lights  on  shore  behind  Heiser's  boat 
increased  the  difficulty.  Even  after  they  are  seen,  running 
lights  must  be  evaluated  to  determine  the  course  of  the 
boat  and  whether  it  is  approaching,  crossing  or  headed 
in  some  other  direction.  The  location  of  the  white  stern 
light  in  relation  to  the  colored  running  lights  is  quite 
important  in  determining  a  boat's  course.  Any  navigator 
appreciates  that  it  takes  time  to  determine,  after  sighting 
running  lights  and  a  stern  light,  whether  a  vessel  is  on 
an  approaching  or  a  crossing  course  and,  particularly, 
whether  it  will  maintain  that  course.  Danger  of  collision 
cannot  be  Imown  until  the  bearing  of  an  approaching 
vessel  is  observed  for  an  appreciable  time  and  the  course 
determined. 

A  substantial  part  of  the  trial  and  many  exhibits  intro- 
troduced  pertained  to  technical  testimony,  both  oral, 
documentary  and  visual,  on  whether  the  bow  lights  of  the 
Heiser  craft  could  be  seen  by  those  in  Pearson's  boat. 

Pearson  first  introduced  the  expert  witness  statement 
of  Arthur  DeFever  (Ex.  P.43).  This  was  obtained 
following  discovery  deposition  testimony  which  suggested 
Heiser's  lights  were  obscured.   It  offered  a  possible  ex- 
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planation  of  the  fact  that  Pearson  did  not  see  the  lights 
(nor  did  Miss  Stamper,  seated  in  the  right  front  seat  of 
the  Pearson  boat  (R.  663-664)). 

Testimony  by  Captain  Wetmore  and  by  Poe,  the  Chris- 
Craft  engineer,  created  a  conflict  in  two  points  only: 
First,  the  angle  of  inclination  which  a  Chris-Craft  of  the 
type  operated  by  Heiser  would  have  achieved  at  the 
critical  hull  speeds  and,  second,  whether  the  bow  running 
lights  of  the  Heiser  craft  would  have  been  visible  to  an 
observer  low  on  the  water  at  those  speeds  (R.  546,  574, 
Ex.  H.15,  H.18).  Very  significantly,  the  testimony  pre- 
sented did  not  refute  the  evidence  that  Heiser's  view  of 
Pearson  was  obscured  by  the  Heiser  bow  or  that  Heiser's 
white  stern  light  was  obscured  either  by  Heiser's  bow  or 
Schonning's  body. 

The  latter  is  of  critical  significance  in  understanding 
the  burden  the  Court  placed  upon  Pearson.  Mere  failure 
to  observe  an  approaching  boat  is  no  fault  if  it  is  im- 
possible to  evaluate  the  course  and  maneuvering  of  the 
boat  before  collision.  With  the  white  light  invisible  and 
with  the  bow  light  alternating  between  red  and  green, 
there  was  no  way  in  which  the  most  experienced  mariner 
could  have  determined  the  course  of  Heiser  as  he 
approached  —  over  a  period  undoubtedly  less  than  one 
minute  —  and  taken  correct  evasive  action.  Again  sig- 
nificantly, no  one  at  trial  suggested  what  evasive  action 
Pearson  should  have  taken.  No  evidence  was  offered  that 
any  evasive  action  could  have  been  effective. 

The  two  motion  pictures  viewed  by  the  Court  (Exs. 
P.51  and  H.19)  confirmed  the  difficulty,  first,  in  percep- 
tion, and,  if  perceived,  in  evaluation,  presented  to  Pear- 
son. The  DeFever  movie  showed  Heiser's  white  light  was 
obliterated  during  runs  at  rpm  within  the  critical  speed 
range.  Captain  Wetmore's  movie  showed  that  the  white 
light  was  obscured  "sporadically"  on  each  run.   Captain 
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Wetmore  confirmed  this  on  cross-examination  (R.  639- 
640). 

The  "movie"  boats  were  only  similar  to  Heiser's,  not 
identical.  Captain  Wetmore's  experimental  runs  were 
made  without  anyone  standing  behind  the  front  seat  in 
the  position  occupied  by  Schonning.  Hence  the  possibility 
of  obliteration  of  the  white  light  by  a  passenger  did  not 
occur  during  the  Wetmore  test  runs,  but  the  light  never- 
theless was  obscured  part  of  the  time. 

Pearson's  failure  to  see  and  evade  Heiser's  boat  was 
not  proof  his  lookout  was  inadequate.  The  standard 
demanded  of  a  lookout  is  based  upon  reason,  not  im- 
possible perfection. 

A  good  discussion  of  lookout  is  contained  in  Stevens  v. 
United  States  Lines  Co.  (1st  Cir.  1951)  187  F.2d  670,  674: 

"The  lookout  rule  embodied  in  Article  29  of  the 
Inland  Rules  quoted  in  the  margin  is  broad  and  gen- 
eral in  its  terms.  It  does  not  spell  out  what  consti- 
tutes a  'proper  lookout'  or  even  under  what  circum- 
stances one  must  be  kept.  It  leaves  these  matters  at 
large  to  be  determined  by  reference  to  the  'ordinary 
practice  of  seamen'  or  to  the  'special  circimistances 
of  the  case.'  That  is  to  say,  the  statute  establishes 
a  standard  of  conduct  by  which  to  measure  the  be- 
havior of  mariners  with  respect  to  maintaining  a 
lookout  under  the  various  circumstances  wliich  they 
may  encounter,  not  a  specific  rule,  or  series  of  rules, 
for  particular  specified  situations.  In  keeping  with 
the  statutory  scheme  we  shall  not  attempt  to  put  a 
gloss  upon  the  statute  by  laying  down  a  rigid  legal 
rule  of  general  application  with  respect  to  what 
constitutes  a  'proper  lookout'  in  a  particular  situ- 
ation, or  as  to  the  specific  circumstances  under  which 
some  sort  of  lookout  must  be  kept.  Instead  of  tailor- 
ing hard  and  fast  legal  rules  to  fit  specific  states 
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of  fact  as  they  arise  in  their  infinite  variety  in  these 
cases,  we  think  it  preferable  to  state  as  a  general 
proposition  that  the  Article  in  question  requires  a 
lookout  in  every  direction  from  which  danger  may 
reasonably  be  expected  to  arise,  and  that  the  quality 
and  diligence  of  the  lookout  required  depends  upon 
the  degree,  and  imminence  of  the  danger  reason- 
ably to  be  anticipated." 

In  Lind  vs.  United  States  (2nd  Cir.  1946)  156  F.2d 
231,  the  court  discussed  the  matter  of  the  other  vessel's 
lookout  and  the  problem  of  what  action  to  take: 

"The  considerations  which  lie  behind  these  rules 
seem  to  us  to  apply  to  the  case  at  bar,  but  to  reverse 
the  resjjective  duties.  It  was  substantially  impossible 
for  the  'Mary'  to  'keep  out  of  the  way'  of  the 
'Doubleday',  for,  not  only  could  she  not  have  made 
her  out  very  far  ahead ;  but  if  she  had,  she  could  not 
have  learned  the  'Doubleday's'  course  and  speed. 
Moreover,  even  though  Olsen  had  been  at  the  wheel 
as  he  should  have  been,  he  would  have  known  that 
for  many  minutes  and  over  a  distance  of  three  or 
four  miles,  his  vessel  could  have  been  seen  by  any 
approaching  ship ;  and  he  would  have  been  justified 
in  supposing  that  such  a  ship  would  shape  her  course 
to  avoid  him,  counting  upon  the  fact  that  he  could 
not  see  her  or  do  anything  whatever  to  avoid  her  until 
she  was  near  at  hand.  Moreover,  he  would  have 
known  that  even  when  he  did  make  her  out,  any  act 
of  avoidance  by  him  would  at  best  have  been  blind- 
man's  buff." 

Oriental  Trading  &  Transport  Co.  Ltd.  vs.  Gulf  Oil 
Corp.  (2nd  Cir.  1949)  173  F.2d  108  is  another  example 
of  how  confused  and  difficult  the  choices  of  the  boat 
operator  can  be. 
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Another  case,  Compania  De  Maderas  vs.  The  Queens- 
ton  Heights,  (5th  Cir.  1955)  220  F.2d  120,  also  holds,  con- 
trary to  the  finding  of  the  Trial  Court  whose  decision 
was  modified,  that  failure  to  have  a  lookout  on  the  bow 
was  excused  where  there  was  gross  negligence  of  the 
other  vessel. 

C.  The  admiralty  major  and  minor  fault  rules  should 
have  been  applied. 

The  District  Court  erred,  as  a  matter  of  law,  in  con- 
cluding negligence  by  Pearson  was  a  proximate  cause 
of  the  collision  because  under  the  facts  found  by  the 
Court  the  major  and  minor  fault  rule,  well  established 
in  admiralty  cases,  should  have  been  found  applicable 
in  view  of  Reiser's  gross  and  inexcusable  active  fault  in 
comparison  with  the  doubtful  and  at  all  events  slight 
passive  fault  of  Pearson. 

It  would  be  difficult  to  find  an  admiralty  collision  case 
in  which  the  facts  more  strongly  call  for  application  of 
the  "major-minor  fault  rule."  We  have  clear,  conceded 
active  fault  by  Heiser.  We  have  only  inference  of  passive 
fault  by  Pearson,  because  he  did  not  see  the  lights. 
There  is  also  the  further  incorrect  inference  that  he  was 
not  keeping  a  proper  lookout  because  he  was  also  looking 
for  Blaney's  hat  and  his  attention  was  directed  predomi- 
nantly to  his  left  (to  avoid  grounding  on  the  point  of 
land). 

Griffin,  the  leading  American  authority  on  Collision, 
explains  the  major-minor  fault  rule  in  this  way  at  pages 
505  and  506: 

"It  sometimes  happens  that  a  collision  was  due  to 
the  gross  and  inexcusable  fault  of  one  vessel,  where- 
as the  other's  fault  was  doubtful  and,  at  all  events, 
slight.  Under  such  circumstances,  it  may  be  unjust 
to  divide  the  damages  equally,  as  the  American  law 
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requires  in  cases  where  both  are  to  blame.  Of  course, 
when  the  other  vessel  actually  was  guilty  of  sub- 
stantial contributing  fault,  both  vessels  must  be  held ; 
but,  when  the  fault  of  one  was  flagrant  and  was  the 
real  cause  of  the  collision,  the  courts  are  inclined  to 
hold  either  (1)  that  they  will  not  inquire  too  closely 
into  the  conduct  of  the  other  and  that  any  doubts 
will  be  resolved  in  her  favor;  or  (2)  that  her  fault 
was  not  contributory;  or  (3)  that  a  slight  fault  will 
be  wholly  disregarded.  *  *  * 

If,  as  the  result  of  all  the  evidence,  it  appears  that 
the  real  cause  of  collision  was  the  grave  misconduct 
of  one  vessel,  and  that  the  fault  of  the  other  was 
doubtful  or  very  slight  the  principle  under  discussion 
may  be  applied.  If  the  faults  of  one  vessel  "sufiScient- 
ly  account  for  the  collision"  the  court,  before  con- 
demning the  other,  "should  be  satisfied  that  her  fault 
contributed  to  the  accident"  (the  Pallanza,  C.C.A.2, 
189  Fed.43  (1911)').  This  is  merely  an  effort  to  attain 
justice  by  placing  full  liability  on  a  flagrant  wrong- 
doer. In  such  cases,  there  must  be  proof  that  the 
other  vessel  was  guilty  of  substantial  contributing 
fault  before  the  damages  will  be  divided."  [Emphasis 
added] 

A  leading  case  on  the  doctrine  of  the  major-minor 
fault  rule  is  City  of  New  York  (1893)  147  U.S.  72.  The 
District  Court  held  both  vessels  at  fault  in  a  collision 
case.  The  Circuit  Court  reversed  holding  the  City  of 
New  York  solely  at  fault.  The  Supreme  Court  affirmed 
and  held  at  page  85: 

"In  view  of  the  recklessness  with  which  the  steamer 
was  navigated  that  evening,  it  is  no  more  than  just 
that  the  evidence  of  contributory  negligence  on  the 
part  of  the  sailing  vessel  should  be  clear  and  con- 
vincing.   Where  fault  on  the  part  of  one  vessel  is 
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established  by  uncontradicted  testimony,  and  such. 
faiTlt  is,  of  itself,  sufficient  to  account  for  the  dis- 
aster, it  is  not  enough  for  such  vessel  to  raise  a  doubt 
with  regard  to  the  management  of  the  other  vessel. 
There  is  some  presumption  at  least  adverse  to  its 
claim,  and  any  reasonable  doubt  with  regard  to  the 
propriety  of  the  conduct  of  such  other  vessel  should 
be  resolved  in  its  favor." 

See  also:  White  Stack  Toiving  Corp.  vs.  Bethlehem 
Steel  Co.  (4th  Cir.  1960)  279  F.2d  419. 

The  LuDviG  HoLBERG  (1895)  157  U.S.  60; 

The  ViCTOEY  (1897)  168  U.S.  410; 

Linde-Griffith  Constr.  Co.  vs.  The  Authentic  (2d 
Cir.  1954)  210  F.2d  757. 

We  submit  this  was  surely  a  major-minor  fault  situ- 
ation. 

D.  The  Burden  of  Proof  on  claimants  was  not  given 
Proper  Weight. 

The  District  Court  erred  in  failing  to  give  appropriate 
consideration  to  the  burden  of  proof  on  Heiser  and  the 
other  claimants  to  establish  that  fault  on  Pearson's  part 
which  contributed  actively  to  the  collision. 

With  respect  to  the  burden  of  proof  on  the  issue  of 
liability  in  a  limitation  proceeding,  the  law  is  settled 
that  claimants  were  required  to  prove  Pearson  negligent. 

"In  the  admiralty  proceeding  in  which  a  ship- 
owner seeks  to  exonerate  himself  from  liability  or 
to  limit  his  liability,  the  burden  of  proving  negli- 
gence or  unseaworthiness  rests  upon  the  claimant." 

Walston  V.  Lambertsen  (9th  Cir.  1965)  349  F.2d  660, 
663. 
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This  is  the  first  question  to  be  decided  in  limitation 
proceedings. 

Petition  of  Vest  (N.D.  Cal.  1953),  116  F.Supp.  901. 

Several  lines  of  authority  dealing  with  the  conse- 
quences of  unequal  fault  in  collision  involve  the  question 
of  burden  of  proof.  See  Griffin,  Collision,  505-9.  Be- 
cause the  fault  of  Heiser  is  so  clearly  established,  the 
burden  cast  upon  him  and  the  other  claimants  was  a 
heavy  two-pronged  obligation.  To  summarize  our  posi- 
tion on  this  point : 

a.  Claimants  were  required  to  establish  fault  on 
Pearson's  part  by  clear  evidence  not  by  inference.  Yet 
the  District  Court  inferred  from  the  mere  fact  that 
Pearson  did  not  see  Heiser's  lights  and  manage  to  get 
out  of  Heiser's  way  Ms  lookout  was  defective  and  con- 
stituted proximate  cause  negligence. 

b.  Claimants  had  to  establish  by  equally  clear  evi- 
dence that  such  fault  contributed  substantially  to  the 
collision. 

c.  Both  these  issues  should  have  been  resolved 
against  Pearson  only  if  the  evidence  was  beyond  rea- 
sonable doubt. 

d.  The  District  Court  failed  to  properly  recognize 
this  burden  on  claimants  asserting  damages  against 
Pearson. 

The  question  of  fault  by  Pearson  was  one  for  claimants 
to  establish,  not  for  Pearson  to  disprove.  Where  as  here, 
the  positive  fault  of  one  vessel  (Heiser)  is  clear,  evidence 
indicating  negative  fault  of  the  other  (Pearson)  must  be 
clear  and  convincing. 

The  City  of  New  York  (supra). 
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"The  Seeger  lias  the  burden  of  proving  the 
Waipawa's  fault,  and,  since  she  was  herself  grossly 
at  fault,  that  burden  is  more  than  ordinarily  heavy." 

United  States  vs.  Shaw,  Saville  &  Albion  Co.,  Ltd. 
(2nd  Cir.  1949)  178  F.2d  849,  851. 

Cotnpania  Nacional  De  Navegacao  Casteiro  Patri- 
monio  vs.  Cabins  Tanker  Industries,  Inc.  (4th  Cir. 
1961)  285  F.2d  592,  594. 

The  Stadacona  (6th  Cir.  1917)  242  F.  624. 

"We  submit  that  here  the  evidence  that  Pearson  did  not 
see  Heiser's  lights  in  the  short  time  they  might  have  been 
observable  did  no  more  than  raise  a  question  whether 
this  may  have  been  due  to  improper  lookout. 

The  District  Coiart  must  have  decided  that  the  fact  that 
Pearson  did  not  see  the  lights  of  the  Heiser  boat  raised 
a  presumption  of  negligence  on  the  theory  of  "Failure 
to  see  what  ought  to  be  seen."  This  overlooks  the  cir- 
cumstances and  the  positive  rather  than  negative  facts  in 
this  case.  Specifically  these  included :  Pearson's  navigat- 
ing problem  because  of  the  point  of  land  and  the  lost  hat ; 
Heiser's  suden  reversal  of  course  completely  unexpected 
by  Pearson ;  the  short  time  and  distance  Heiser  travelled 
on  collision  course;  the  difficulty  of  seeing  and  evaluat- 
ing lights  if  seen ;  the  possible  effect  of  background  lights 
on  shore;  the  darkness  on  the  lake;  the  possibility  that 
Heiser's  lights  may  have  been  obscured ;  the  uncertainty 
whether  Pearson  could  have  taken  action  to  avoid  colli- 
sion had  he  seen  Heiser's  lights. 

We  submit  these  facts  make  the  present  case  quite  im- 
like  those  in  which  failure  to  see  lights  has  been  held  to 
be  negligence  sufficient  to  be  the  proximate  cause  of  a 
marine  collision. 
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CONCLUSION 

We  urge  that  the  facts  found  by  the  District  Court  do 
not  warrant  judgment,  making  Pearson,  not  only  legally 
and  monetarily  liable,  but  also  morally  responsible,  for 
these  deaths  and  injury.  This  imposed  an  unreasonable 
and  impractical  duty  and  standard  of  care  under  the 
facts  found,  and  upon  which  the  judgment  is  based. 
This  Court  can  correct  the  error. 

The  interlocutory  decree  should  be  reversed  as  to 
Pearson  and  modified  so  as  to  exonerate  Petitioner- 
Appellant  Pearson  from  liability  to  Appellee  Stamper 
and  from  all  indemnity  obligations  to  Appellee  Heiser, 
with  costs  to  Pearson  in  all  courts. 

Respectfully  submitted, 

LiLLiCK,  McHosE,  Wheat,  Adams  & 

Charles 
John  C.  McHose 
David  Brice  Toy 


John-  C.  McHose 


Attorneys  for  Appellant 
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Nos.  22399  and  22399A 
IN  THE 

United  States  Court  of  Appeals 

FOR  THE  NINTH  CIRCUIT 

William  A.  Pearson, 
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Robert  W.  Heiser,  and  Sandra  Stamper, 

Appellees. 


Appeal  From  the  United  States  District  Court, 
Central  District  of  California. 


BRIEF  FOR  APPELLEE  ROBERT  W.  HEISER, 


I. 

Factual  Statement. 

In  essence  this  suit  involves  a  collision  between  two 
motorboats  in  the  middle  of  a  lake,  at  night,  under  con- 
ditions of  unlimited  visibility.  It  is  unusual  in  that,  al- 
though the  lights  of  both  boats  were  fully  operative 
and  functioning,  neither  operator  appears  to  have  seen 
the  other  boat  in  advance  of  the  collision,  or,  indeed,  at 
the  time  of  the  collision  itself.  The  facts,  briefly 
stated,  are  as  follows : 

Appellant  Pearson  and  appellee  Stamper  were  part  of 
a  group  of  American  Airlines  employees  who  had  been 
engaged  in  water  skiing  and  other  recreational  activities 
in  the  vicinity  of  Three  Dunes  Camp  Ground  on  the 
Arizona  shore  of  Lake  Havasu,  from  the  early  morning 
hours  of  May  21,   1965,  until  shortly  after  dusk    [F. 
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3].*  They  were  joined  that  afternoon  by  appellee  Rei- 
ser who,  when  the  time  came  to  leave,  offered  the  use 
of  his  boat  to  carry  part  of  the  group  back  to  their  camp 
near  Black  Meadow  Landing,  on  the  California  side  of 
the  lake,  roughly  three-quarters  of  a  mile  (3,750  feet) 
away  [F.  4,  5].  A  stewardess,  Penny  Hicks,  and  two 
pilots,  Messrs.  Cherbak  and  Schonning,  joined  Heiser  in 
his  boat.  The  rest  of  the  party,  consisting  of  Misses 
Van  Home,  Kelley  and  Stamper  and  Mr.  Blaney,  left 
the  Arizona  shore  in  Mr.  Pearson's  boat   [F.  5]. 

Mr.  Pearson  left  first,  sitting  at  the  wheel  of  his  boat 
with  the  three  girls  sitting  to  his  right  in  the  front  seat 
[F.  6,  R.  37].  Mr.  Blaney  was  in  the  back.  Shortly, 
thereafter,  the  Heiser  boat  passed  it  en  route  to  Black 
Meadow  Landing.  Mr.  Heiser  sat  at  the  right  side  of  the 
front  seat  behind  the  wheel  with  Mr.  Cherbak  to  his 
left  [R.  297].  Mr.  Schonning  was  crouching  near  the 
engine  box  behind  them  half  leaning  on  the  front  seat 
[R.  265].  Miss  Hicks  was  asleep  on  the  rear  seat  [R. 
210].  Having  passed  the  Pearson  outboard,  the  Heiser 
boat  continued  on  to  the  immediate  vicinity  of  the  beach 
at  Black  Meadow  Landing  and  was  preparing  to  land 
when,  as  will  be  seen  below,  it  turned  about  and  came 
out  again. 

Li  the  interim,  when  the  Pearson  boat  was  perhaps 
one-half  of  the  way  across,  Mr.  Blaney  complained  that 
he  had  lost  his  hat  [F.  10].  Mr.  Pearson  turned  his 
boat  about  and  proceeded  on  a  reverse  course  away 
from  Black  Meadow  Landing  with  those  on  board 
looking  for  the  hat   [F.  10].     After  some  distance,  he 
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made  another  180°  turn  and  proceeded  back  on  his 
original  course  towards  Black  Meadow  Landing.  Those 
on  board  continued  to  look  for  the  hat  [F.  10,  R.  84- 
86]. 

In  the  meantime,  the  occupants  of  the  Heiser  boat, 
at  Black  Meadow  Landing,  observed  that  the  Pearson 
boat  was  not  behind  them  where  they  had  expected  to 
see  it.  Instead,  it  appeared  to  the  two  pilots  and  to  Mr. 
Heiser  to  be  in  the  middle  of  the  lake,  either  dead  in 
the  water  or  turning  very  slowly  [F.  11].  At  that 
point,  Messrs.  Schonning  and  Cherbak  expressed  con- 
cern for  their  friends,  and  Mr.  Heiser  turned  his  boat 
about  and  proceeded  out  to  render  assistance.  He  ac- 
celerated gradually  [R.  222]  on  a  direct  course  heading 
slightly  to  the  rear  of  the  point  where  he  had  last  seen 
Pearson's  lights  [R.  227],  ultimately  reaching  a  speed 
of  about  20-23  m.p.h.  [F.  11].  Approximately  one 
minute  after  the  Heiser  boat  left  the  beach,  at  a  point 
approximately  900  to  1,000  feet  north  of  Black  Mea- 
dow Landing,  the  two  boats  came  into  collision  [F.  12, 
13]. 

Three  passengers  in  the  Pearson  boat.  Misses  Van 
Home  and  Kelley  and  Mr.  Blaney  were  killed.  Appel- 
lee Stamper  suffered  serious  personal  injuries.  Pear- 
son and  Heiser  received  only  slight  injuries  [F.  14]. 

The  court  found  that  the  Heiser  boat  had  approached 
Pearson's  from  a  direction  of  between  10  to  30  degrees 
to  Pearson's  right  [F.  16].  It  found  further  that  the 
running  lights  and  stern  light  of  Heiser's  boat  were 
fully  operative  and  lighted  [F.  15]  ;  that  at  no  time 
after  turning  his  boat  to  search  for  the  hat,  up  to  and 
including  the  time  of  collision,  did  Pearson  see  the  Hei- 
ser boat  or  its  lights  [F.  17]  ;  and,  finally,  that  at  the 
time  of,  and  prior  to,  the  collision  Pearson's  attention 


was  directed  predominantly  to  his  left  and  he  was  not 
keeping  a  proper  lookout  [F.  16]. 

II. 
The  Court's  Finding  That  Appellant  Failed  to  Keep 
a  Proper  Lookout  Was  Based  on   Substantial 
Evidence. 

A  brief  review  of  appellant's  specification  of  errors 
and  the  arguments  advanced  to  support  them  makes  it 
clear,  we  believe,  that  this  appeal  really  involves  but  a 
single  question:  whether  or  not  the  trial  court's  find- 
ing that  Mr.  Pearson  failed  to  keep  a  proper  lookout 
was  clearly  erroneous.  We  will  address  ourselves  to  that 
question  at  the  outset,  therefore.  The  various  other 
specified  "errors"  will  be  discussed  infra  at  p.  10,  et  seq. 

The  most  striking  feature  of  this  case,  as  we  have 
noted,  is  that  two  boats,  both  properly  lit,  collided  at 
night  under  conditions  of  unrestricted  visibility,  and 
that  at  no  time  during  the  period  when  both  boats  were 
on  converging  courses  did  the  operator  of  either  see 
the  other  boat.  The  conclusion  which  flows  from  these 
facts  is  obvious.  Judge  Learned  Hand  stated  it  in  The 
Salutation,  79  F.  2d  609  (2d  Cir.  1935),  in  these  terms: 

"[I]t  is  fairly  apparent  that  for  two  vessels  to  get 
so  close  on  a  clear  night,  without  seeing  each  other, 
is   alone   strong  antecedent   reason   for   supposing 
that  both  must  have  been  careless." 
Id.  at  611. 

In  svim,  when  one  fails  to  see  what  is  there  to  be  seen, 
and  which  one  has  a  duty  to  look  for,  it  is  a  fair  con- 
clusion, indeed  the  only  conclusion  absent  some  satisfac- 
tory explanation,  that  the  person  was  not  keeping  a 
proper  lookout. 

This  fact  was  not  lost  to  appellant's  counsel  who,  at 
the  outset  of  trial,  undertook  to  establish  "conclusively" 
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that  there  was  an  explanation  [R.  19].  The  explana- 
tion offered  was  that  the  lights  on  Reiser's  boat  were 
so  situated  that,  when  the  bow  rose  in  the  water  as 
power  was  applied  on  the  run  out  from  Black  Meadow 
Landing,  they  became  invisible  to  those  in  the  Pearson 
boat.  Appellant's  evidence  came  in  the  form  of  testi- 
mony from  two  marine  surveyors,  Mr.  Arthur  DeFever 
and  his  assistant,  Mr.  Sinclair.  These  gentlemen  tes- 
tified in  substance  that  when  the  bow  of  the  Reiser 
boat,  a  1964  Chris-Craft,  rose  to  an  angle  of  8.5°  from 
horizontal,  the  running  lights  (but  not  the  stern  light) 
were  screened  from  view  to  those  ahead  by  the  projec- 
tion of  the  stem  of  the  boat  [R.  356,  317  et.  seq.,  Ex. 
P.  43]. 

During  examination  it  developed  that  the  experi- 
ments upon  which  this  testimony  was  based  were  per- 
formed in  a  1963  Chris  Craft  on  the  waters  of  San 
Diego  Bay,  with  the  186-pound  Mr.  Sinclair  sitting  in 
the  rear  seat  to  simulate  the  weight  of  Miss  Hicks^ 
[R.  354,  348,  376].  The  instruments  used  were  a  car- 
penter's level,  a  plastic  ruler,  and  a  package  of  Wrig- 
ley's  Spearmint  gum ;  the  latter  for  purposes  of  de- 
termining the  angle  of  inclination  of  the  boat  at  rest 
[R.  344,  435].  Runs  were  made  in  two  directions  at 
various  speeds  and  the  angle  of  inclination  measured. 
The  procedure  followed  was  for  Mr.  Sinclair  to  hold  the 
carpenter's  level  in  a  horizontal  plane  with  one  end  rest- 
ing on  the  boat's  exterior  decking,  while  with  the  other 
hand  he  held  the  plastic  rule  in  an  effort  to  measure 
the  distance  from  the  free  end  of  the  level  to  the  deck 
with  an  accuracy  of  .01  inch  [R.  436,  439  ct  seq.'\. 
It  was  conceded  on  cross-examination  that  the  runs  were 
not  repeated  in  order  to  verify  the  findings  by  obtain- 


^Miss  Hicks  weighed  approximately  110  pounds  [R.  376,  i77]. 
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ing  reproducable  results  [R.  449].  When  the  meas- 
urements were  completed,  the  data  was  plotted  as  a 
curve  on  a  graph  from  which  Mr.  DeFever  was  able  to 
determine  that  at  speeds  of  from  15  to  20  m.p.h.  the 
angle  of  inclination  exceeded  8.5°  [Ex.  P.  43  at  18,  7]. 
It  was  conceded  by  Mr.  Sinclair  on  cross-examination 
that  they  had  not  obtained  sufficient  data  points  to  ver- 
ify the  curve  as  plotted  [R.  456-458]. 

Rebuttal  evidence  took  several  forms.  Mr.  Richard 
Wetmore,  also  a  marine  surveyor,  testified  that  a  1964 
Chris  Craft  identical  to  Mr.  Reiser's,  with  the  weight 
and  location  of  Mr.  Reiser's  passengers  duplicated  ex- 
actly, was  operated  at  various  speeds  outbound  from 
Black  Meadow  Landing  at  Lake  Ravasu  [R.  570  et 
seq.].  Motion  pictures  were  taken  from  an  outboard 
motorboat  similar  to  Mr.  Pearson's  located  at  approxi- 
mately the  point  of  collision.  They  corroborated  Mr. 
Wetmore's  testimony  that  the  Chris  Craft's  running 
lights  were  visible  at  all  speeds. 

Mr.  James  Poe,  an  engineer  from  the  Christ  Craft 
Corporation,  testified  to  the  following: 

(1)  That  all  Chris  Craft  boats  undergo  extensive 
testing  prior  to  being  placed  on  the  market  [R.  537]  ; 

(2)  That  among  these  tests  was  one  designed  to 
measure  a  boat's  maximum  angle  of  inclination  at  var- 
ious speeds  [R.  537] ; 

(3)  That  in  1963  and  1964  such  tests  were  per- 
formed with  boats  identical  to  Mr.  Reiser's  using  a 
measuring  device  with  verified  accuracy  to  within 
3.3/60th  of  a  degree  [R.  537,  540,  544]  ;  [photo- 
graphs of  which  were  introduced  as  Exs.  R.  1 1  -  H. 
14]. 


— 7— 

(4)  That  these  tests  established  that  the  maximum 
inclination  recorded  at  any  speed  was  5°  30'  [R.  546]. 
(Mr.  DeFever  testified  that  the  lights  would  be  visible 
up  to  an  angle  of  8.5°  [R.  317  et  seq.;  Ex.  P.  43]). 
Records  prepared  at  the  time  the  tests  were  performed 
were  introduced  as  respondent's  Exhibits  H-15. 

Finally,  there  was  the  testimony  of  Chief  Petty  Of- 
ficer Bandel,  who  had  served  continuously  from  before 
the  collision  to  the  date  of  trial  as  officer  in  charge  of 
the  Coast  Guard  detachment  responsible  for  the  Lake 
Havasu  area.  Chief  Bandel  gave  testimony  relating 
to  the  point  of  collision,  and  testified  further  that  in 
his  experience  there  was  sufficient  illumination  from 
the  lights  of  Black  Meadow  Landing  alone  for  persons 
in  a  boat  located  at  the  point  of  collision  to  see  another 
boat  approaching  from  shore  [R.  401]. 

We  submit,  therefore,  that  there  was  ample  evidence 
from  which  to  conclude  that  the  lights  of  the  Heiser 
boat  should  have  been  visible  to  Mr.  Pearson  prior 
to  the  collision  and,  indeed,  that  the  Heiser  boat  should 
have  been  visible  even  if  it  had  not  been  lighted. 

So,  again,  the  question  must  be  asked:  why  did  Mr. 
Pearson  not  see  the  Heiser  boat  prior  to  the  collision? 
The  best  answer,  we  submit,  is  to  be  found  in  Mr. 
Pearson's  own  testimony  before  the  Coast  Guard  pro- 
ceedings held  shortly  after  the  collision,  which  was  re- 
peated at  trial : 

"Q.  I  will  refer  you,  sir,  to  page  4  of  your 
testimony  before  the  Coast  Guard  .  .  .  wasn't 
your  testimony  as  follows : 

'I  would  say  we  were  approximately  two- 
thirds  or  maybe  almost  three-quarters  of  the 
way  back  to  where  our  camp  was  located  when 
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Mr.  Blaney  announced  that  his  hat  had  blown 
over  the  side.  At  this  time  I  pulled  the  power 
back  and  made  180°,  turn  and  we  went  some 
distance,  and  there  again,  it  would  be  hard  to 
say  how  far  or  how  long  a  time  but  what  I  judge 
to  be  more  than  the  distance  we  had  covered  at 
the  higher  speed,  since  his  hat  blew  off.  Then 
he  commented,  well  forget  the  hat  and  so  I 
made  180"  turn  back  again  going  in  the  initial 
direction  but  still  going  slow  and  still  looking 
for  the  hat,  in  case  we  should  run  across  it. 
About  this  time  I  felt  that  I  zvas  probably  con- 
centrating mostly  looking  to  the  left  side  of  the 
boat,  from  which  I  was  driving  from  and  the 
glow  of  the  lights  from  a  boat  anchorage  in  the 
Black  Meadow  area,  and  also  being  alert  to  the 
point  of  land  that  stuck  out  of  the  south  side  of 
the  camping  area,  separating  the  boat  and  dock 
area  from  the  camping  area,  being  sure  we  didn't 
run  aground  on  this  point  of  land,  which  had  a 
red  flashing  light  on  it.  I  feel  that  I  was 
also  aware  of  other  boats  in  the  area.  I  know 
that  in  the  making  of  these  turns  that  I  was 
certainly  looking  around  and  that  there  were  no 
boats  to  the  best  of  my  recollection.  However, 
there  was  a  boat  southbound.  After  we  had 
again  started  back  to  our  camping  area,  it,  uh, 
again  I  didn't  pay  too  much  attention  but  he 
was  off  to  our  right.  He  seemed  to  be  going  at 
a  slow  speed  and  I  have  no  idea  where  he  was 
or  anything  after  that.  However,  I  am  aware 
that  there  were  other  boats  on  the  lake.  I 
stress  this  to  more  or  less  justify  or  try  to  jus- 
tify the  fact  that  I  saw  nothing  of  the  boat  that 
we  had  the  collision  with.' 


Q.     Was  that  your  testimony  at  this  time,  sir? 
A.     Yes  sir. 

Q.     And  that   is   correct,   to   the   best   of   your 
knowledge  ? 

A.     Yes   sir."    [R.    84-86]    (Emphasis   added). 

Counsel  went  on  to  quote  from  Pearson's  Coast 
Guard  testimony  in  these  terms : 

"  'He  [Blaney]  was  in  the  back,  that  is  cor- 
rect, and  to  the  best  of  my  knowledge  he  was 
sitting  down.  His  hat  had  blown  off  as  we 
were  going  at  the  higher  speed  and  it  is  my  un- 
derstanding that  when  I  knew  I  was  on  the  left 
side  of  the  boat  he  was  looking  out  the  right 
side  of  the  boat,  sitting  down,  as  I  explained  to 
you,  to  your  chief,  out  to  the  lake.  I  was  sort 
of  holding  my  head  or  sighting  my — along 
to  get  the  glare — because  that  was  the  only  way, 
— light — there  was  no  moon  and  the  reflected 
light  off  the  relatively  light  chop  at  the  time 
was  the  only  thing  we  could  have  seen  to  hope 
to  find  his  hat.' 

That  again  was  your  testimony,  was  it  not?     A. 
Yes  sir."  [R.  87]. 

In  substance  the  explanation  offered  by  Mr.  Pearson 
to  the  Coast  Guard  for  his  failure  to  see  Heiser's  boat 
was  that  he  was  looking  mostly  to  the  left  with  his  head 
down  sighting  along  the  surface  of  the  water  in  hopes 
of  seeing  a  hat  silhouetted  against  the  glare.  Apart 
from  the  very  dubious  theory  that  Heiser's  lights  were 
blocked  from  view,  this  was  the  only  explanation  before 
the  trial  court,  and  doubtless  it  is  the  correct  explana- 
tion. 
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III. 

The  Standard  of  Care  Employed  by  the  Trial  Court 
Was   Not   Unreasonable. 

Section  IV(b)  of  Pearson's  brief  is  devoted,  more  or 
less,  to  the  argument  that  the  trial  court  invoked  an 
unreasonable  standard  of  care  in  holding  him  negligent.^ 
His  thesis  seems  to  be : 

(  I )  That  the  operative  events  leading  to  the  col- 
lision developed  very  quickly ;  and 

(2)  That  it  is  not  reasonable  to  require  a  boat  op- 
erator to  keep  so  diligent  a  lookout  as  to  be  able  to 
observe  and  react  to  the  operations  of  other  boats  in 
so  brief  a  time.* 

With  respect  to  the  first  proposition,  we  agree — 
although  we  submit  that  appellant  overstates  his  case 
in  suggesting  that  the  court's  finding  in  this  connection 
is  not  accurate.  As  appellant  indicates,  Mr.  Cherbak 
testified  that  it  was  not  possible,  under  the  circum- 
stances, for  him  to  give  an  accurate  estimate  as  to  how 
long  the  Heiser  boat  was  outbound  from  Black  Meadow 
Landing  before  the  collision.  Surely  this  must  be  so. 
Any  estimate  in  seconds  made  by  one  of  the  participants 
is  bound,  in  the  nature  of  things,  to  be  of  dubious  re- 
liability. The  computations  on  page  18  of  Pearson's 
brief  are  no  less  dubious  since  they  assume  a  constant 
speed  of  20-30  miles  per  hour.     The  only  evidence  on 


-It  is  worth  noting  that  Pearson  also  charges  the  trial  court  with 
having  failed  to  use  the  correct  evidentiary  standard :  which  is,  we 
are  told,  that  the  evidence  against  Mr.  Pearson  should  have  been 
proved  "beyond  a  reasonable  doubt"  (P.  Br.  26)  .  This  extraordi- 
nary assertion  requires  no  comment  from  us :  it  falls  of  its  own 
weight. 

^Pearson's  third  proposition,  vis.,  that  even  if  he  had  seen  Rei- 
ser's lights  he  could  not  have  avoided  the  collision,  is  properly  a 
proximate  cause  question  and  is  discussed  in  that  context,  infra,  at 
14. 
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point  is  that  Reiser's  boat  was  stopped  at  Black  Meadow 
Landing  [R.  219]  ;  that  Heiser  applied  power  gradu- 
ally, without  coming  to  full  throttle  [R.  222,  242]  ;  and 
that  his  boat  did  not  reach  a  speed  of  20-23  miles  per 
hour  until  just  moments  before  the  collision  [R.  242, 
258].  During  this  period  the  boat  traversed  a  distance 
of  900  to  1,000  feet.  Mr.  DeFever,  Pearson's  expert, 
testified  that,  as  one  of  his  experiments,  he  accele- 
rated his  boat  "rapidly",  coming  to  full  throttle  "im- 
mediately" [R.  375]  ;  and  that  in  so  doing  he  achieved 
the  results  set  forth  in  Exhibit  P.  43  (p.  28)  which 
indicate  that,  even  under  conditions  of  maximum  ac- 
celeration, his  boat  covered  no  more  than  approximately 
575  feet  in  thirty  seconds.  Clearly,  by  accelerating  at  a 
normal  rate  to  less  than  full  speed,  Heiser  must  have 
been  considerably  longer  in  traveling  to  point  of  im- 
pact. The  court's  finding  that  this  period  was  ap- 
proximately one  minute  is  well  supported  by  the  evi- 
dence and  can  hardly  be  said  to  be  clearly  erroneous. 

But  the  general  point  remains  true.  On  narrowly 
confined  waters,  trafficked  by  highly-maneuverable 
speed  boats,  dangerous  situations  can  develop  with 
dramatic  suddenness.  A  person  operating  a  boat  capa- 
ble of  speeds  of  more  than  30  miles  an  hour  on  a  lake 
occupied  by  other  boats  of  like  capability  normally  has 
less  than  a  minute — seconds — within  which  to  react. 
There  is  nothing  unusual  in  this.  It  is  a  fact  of  life 
on  our  streets  and  highways — and  in  the  air  traffic  pat- 
terns frequented  by  appellant  as  an  airline  pilot. 

Appellant  cites  several  cases  for  the  proposition  that 
the  lookout  requirement  must  not  be  applied  rigidly 
(P.  Br.  21-23).  We  certainly  agree,  although  it  is  ap- 
propriate to  note  that  each  of  these  cases  involved  large 
ship  collisions.     Clearly,   the  standards   appropriate  to 
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collisions  between  large  ocean  vessels,  where  slow  speed, 
momentum,  lack  of  maneuverability,  and  long  distance 
combine  to  impart  a  slow  motion  quality  to  the  scene,  do 
not  apply  here.  As  the  court  in  Stevens  v.  United 
States  Co.,  a  case  noted  on  page  21  of  appellant's  brief, 
stated : 

"[T]he   quality   and   diligence   of   the   lookout   re- 
quirement depends  upon  the  degree,  and  imminence 
of  the  danger  reasonably  to  be  anticipated." 
187  F.  2d  670  at  674  (IstCir.  1951). 

Two  boats  of  the  type  which  frequent  Lake  Havasu, 
and  which  are  involved  in  this  case,  are  capable  of 
achieving  a  closing  speed  of  roughly  60  miles  per  hour 
or  more — or  covering  a  distance  of  upwards  of  a  mile 
in  the  space  of  a  minute.  Accidents,  when  they  occur, 
will  rarely,  if  ever,  be  in  the  making  for  more  than  a 
minute.  If  the  standard  of  diligence  required  in  operat- 
ing such  craft  permitted  one  to  relax  his  vigilance  for 
periods  of  up  to  a  minute,  then  the  standard  would  be 
meaningless.  We  submit  that  vigilance  which  is  not 
attuned  to  the  needs  of  the  situation  is  inadequate — 
in  a  word,  is  negligence.* 


*The  trial  court  found  that  while  appellant  was  negligent  he  was 
not  "grossly"  negligent.  From  this  it  follows  that  he  was  not 
directly  liable  to  the  wrongful  death  claimants  whose  decedents 
were  guests  in  his  boat.  While  general  maritime  law  does  not 
provide  a  remedy  for  wrongful  death,  it  does  "adopt"  state  wrong- 
ful death  acts  where,  as  here,  death  occurs  on  inland  waters.  West- 
ern Fuel  Co.  V.  Garcia,  257  U.S.  233,  42  S.  Ct.  89  (1921).  In  so 
doing,  however,  admiralty  courts  are  obliged  to  enforce  the  right 
as  an  integrated  whole  with  all  state  created  limitations,  such  as 
the  Guest  Statute,  attached.  The  M/V  TUNGUS  v.  Skovgaard, 
358  U.S.  588,  79  S.  Ct.  503  (1959).  Appellee  Stamper  sued  for 
personal  injuries,  not  for  wrongful  death,  and,  accordingly,  was 
not  subject  to  the  Guest  Statute  limitation.  To  suggest,  as  appel- 
lant does  at  page  13  of  his  brief,  that  the  district  court's  judgment 
somehow  did  violence  to  California  law  is  imjustified — it  was  not 
applying  California  law. 
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IV. 

Under  the  Rules  of  Navigation,  Pearson's  Was 
the  Burdened  Vessel. 

The  assertion  (P.  Br.  14)  that  the  Reiser  boat  was 
the  burdened  vessel,  and  that  Pearson  could  not  be 
faulted  under  conventional  crossing  rules  is  demon- 
strably without  merit.  The  trial  court  found,  on  ample 
evidence,  that  the  Heiser  boat  approached  Pearson's 
starboard  bow  [F.  16].  Both  Pearson  and  Heiser  tes- 
tified that  they  were  on  steady  courses  prior  to  the  col- 
lision. Under  the  circumstances,  appellant  was  re- 
quired under  the  Rules  of  the  Road  to  yield  to  Heiser. 

The  rule  is : 

"When  two  steam  vessels  are  crossing,  so  as  to  in- 
volve risk  of  collision,  the  vessel  which  has  the 
other  on  her  own  starboard  side  shall  keep  out  of 
the  way  of  the  other."  (Steam  vessels  are  any 
vessels  propelled  by  machinery.) 
33  U.S.C.A.  154-155. 

It  was  Pearson's  boat,  therefore,  that  was  the  bur- 
dened vessel  and  not  Mr.  Heiser's.  The  fact  that  rules 
of  navigation  pre-suppose  that  vessels  are  visible  to 
one  another  is  true,  but  hardly  germane,  since  the  evi- 
dence established  that  Heiser's  boat  should  have  been 
visible  to  Mr.  Pearson. 

It  is,  perhaps,  a  little  academic  to  stress  crossing  rules 
here:  one  does  not  yield  the  right  of  way  to  a  boat 
one  never  sees.  This  does  not,  however,  effect  one's 
duty  to  do  so.  Obviously,  no  rule  can  rationally  be  fol- 
lowed if  boat  operators  are  not  observant;  if  they  fail  to 
note  the  courses  of  other  boats.  Failure  to  keep  suffi- 
cient lookout  does  not  exonerate  them  from  their  fail- 
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ure  to  follow  the  rules.  It  simply  means  that  they  are 
doubly  responsible;  first,  for  failure  to  see  the  other 
boats,  and  then  for  their  failure  to  carry  out  the  rules. 
Curtis  Bay  Towing  Company  v.  Sadowski  (4th  Cir. 
1957),  247  F.  2d  422,  1957  A.M.C.  1847.  It  is  obvi- 
ous that,  if  a  boat  is  obliged  to  give  way  to  other  boats 
coming  from  the  right,  it  is  of  particular  importance 
that  the  operator  keep  an  adequate  lookout  to  the  right. 
A  lookout  which  is  directed  predominantly  to  the  left 
is  of  singularly  little  value  in  this  connection. 

V. 

Pearson's  Fault  Was  the  Proximate 
Cause  of  the  Collision. 

It  is  quite  well  established  that : 

"  [ W]  here  a  vessel  has  been  guilty  of  departure  from 
the  rules  or  of  other  fault,  she  bears  the  burden  of 
going  forward  with  evidence  to  show  that  her  fault 
did  not  cause  or  contribute  to  the  collision.  .  .  ." 
Griffin.  On  Collision,  §  24  at  40. 

See,  e.g., 

Esso  Standard  Oil  Co  .v.  Oil  Screw  Maluco  I, 

332  F.  2d  211  (4th  Cir.); 
The  Salutation,  supra,  at  4. 

In  our  case  each  boat  operator  had  the  burden  of  show- 
ing that  his  faults  were  not  causally  related  to  the  ac- 
cident.    Both  failed. 

Pearson  argues  that  his  fault  could  not  have  proxi- 
mately caused  the  collision  because  Heiser's  "glaring", 
"inexcusable"  fault  was  alone  sufficient  to  account  for 
the  accident  (P.  Br.  10-11).  This  surely  is  specious, 
the  law  does  comprehend  the  concept  of  dual  causa- 
tion.    The  fault  of  two  or  more  persons  can  contribute 
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proximately  to  an  accident.  When  two  vessels,  both 
underway,  collide  without  seeing  one  another  no  other 
conclusion  is  possible  than  that  the  fault  of  each  con- 
tributed to  the  casualty. 

We  do  not  understand  how  the  fact  that  appellant 
believes  Mr.  Reiser's  fault  was  "glaring"  or  "gross"  af- 
fects this  situation.  Implicit  throughout  appellant's 
brief  is  the  assumption  that  one  need  only  attach  a 
pejorative  label  to  another's  conduct  to  be  immune  from 
criticism  one's  self.  To  this  we  can  only  say : 

(1)  The  adjectives  employed  by  Mr.  Pearson  are 
his  alone.  The  court  rejected  his  proposed  finding  of 
fact  that  Mr.  Heiser's  fault  was  "gross"  [C.  77].  It 
went  no  further  than  to  find  that  both  boat  operators 
were  at  fault,  and  that  the  fault  of  neither  could  be 
classified  as  minor  [F.  22]. 

(2)  The  concept  of  comparative  negligence  is  not 
relevant  to  any  issue  in  this  case,  including  the  proxi- 
mate cause  issue.  As  Messrs.  Gilmore  and  Black  note 
in  Lazvs  on  Admiralty: 

"[A]merican  law  makes  no  provision  for  dividing 
fault — or  damages — on  a  sliding  scale  of  percent- 
ages.    A  vessel  is  either  at  fault  or  not  at  fault, 
and  the  effect  of  fault  is  never  graded." 
Id.  at  402. 

See,  e.g.,  cases  cited,  infra,  at  24  et.  seq. 

Elsewhere  in  arguing  this  topic,  appellant  asserts 
that  //  he  had  seen  the  Heiser  boat  he  might  not  have 
been  able  to  avoid  the  collision.  We  are  told  that : 
"With  the  white  light  invisible  and  the  bow  light 
alternating  between  red  and  green,  there  was  no 
way  in  which  the  most  experienced  mariner  could 
have  determined  the  course  of  Heiser  as  he  ap- 
proached. .  .  ."  (P.  Br.  20). 
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This  statement  is  completely  at  odds  with  the  evidence 
and  the  court's  finding.  Even  appellant's  expert,  De- 
Fever,  did  not  assert  that  the  angle  of  Reiser's  bow 
blocked  off  the  stern  light.  The  testimony  was  clear 
that  Heiser  followed  a  direct  course  to  the  point  of  col- 
lision. It  follows,  therefore,  that  both  the  red  and 
green  running  lights  of  Reiser's  boat  should  have  been 
steadily  visible  to  persons  forward  of  Reiser's  bow.  If 
appellant  had  been  looking,  he  would  have  seen  both  the 
red  and  green  lights  approaching  from  starboard  which 
would,  or  should,  have  indicated  to  him  that  he  was  on 
a  coUision  course  with  a  boat  that  had  the  right  of 
way;  a  boat  that  did  not  suddenly  materialize  seconds 
before  collision — but  one,  rather,  than  had  been  on  a 
steady  course  for  more  than  enough  time  for  appellant 
to  have  executed  the  appropriate  maneuvers.  Pearson's 
boat  was  highly  maneuverable.  It  could,  according  to 
Mr.  Pearson,  achieve  a  top  speed  of  more  than  30 
m.p.h.  very  quickly,  and  could  turn  in  its  own  length 
or  less  [R.  Ill,  123].  The  Pearson  boat  was  13 3^ 
feet  long;  it  was  struck  in  an  area  6  inches  to  2j/2 
feet  back  from  the  bow  [R.  33,  Ex.  P.  43  at  4].  Had 
it  stopped,  reversed,  increased  its  speed  forward,  or 
turned  in  either  direction  at  any  time  up  to  within 
a  few  seconds  prior  to  the  collision — the  collision  would 
not  have  occurred. 

Appellant's  concluding  statement — that  "no  evidence 
was  offered  that  any  evasive  action  could  have  been 
effective"  is  not  correct  (P.  Br.  20).  The  facts  re- 
garding Mr.  Reiser's  course,  the  period  during  which  he 
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followed  that  course,  the  speed  and  operating  char- 
acteristics of  Pearson's  boat,  were  all  before  the  court. 
A  more  accurate  statement  would  be  that  no  evidence  of 
any  substance  was  offered  by  appellant  to  establish 
that  evasive  action  could  not  have  been  taken ;  and  it  was 
upon  appellant  that  the  burden  in  this  connection  rested. 

VI. 

The  Trial  Court  Did  Not  Err  in  Refusing  to  Apply 
the  Major-Minor  Fault  Concept. 

It  is  easier  to  state  what  the  major-minor  fault  rule 
is  not  than  what  it  is.  Its  essence  is  summed  up  as 
well  as  possible  by  Gilmore  and  Black  in  Laws  on  Ad- 
miralty, page  402  et  seq..  as  follows : 

"Where  the  fault  of  both  vessels  causes  the  col- 
lision, the  damages  are  divided — that  is  to  say,  such 
a  decree  is  entered  as  shall  have  the  effect  that  each 
bears  half  the  total  damages.  In  effect,  this  in- 
volves a  payment  by  the  less  injured  to  the  more 
injured  vessel. 

"It  will  be  noted  that  the  American  law  makes 
no  provision  for  dividing  fault — or  damages — on 
a  sliding  scale  of  percentages.  A  vessel  is  either 
at  fault  or  not  at  fault,  and  the  effect  of  fault 
is  never  graded.  Nevertheless,  the  operation  of 
the  so-called  'major-minor  fault'  rule  sometimes 
mitigates  the  harshness  of  a  doctrine  which  would 
divide  damages  equally  in  the  case  where  one  ves- 
sel is  grossly  negligent  while  the  other  is  at  fault, 
if  at  all,  only  in  some  technical  sense.  In  such 
cases,  the  courts  have  sometimes  announced  their 
intention  to  resolve  all  doubts  in  favor  of  the  com- 
paratively innocent  vessel,   shutting  their  eyes   to 
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what  might  under  other  circumstances  have  been 
regarded  as  fault,  or  have  found  that,  in  view  of 
the  grossness  of  the  fault  of  one  vessel,  the  minor 
error  of  the  other  cannot  be  said  to  be  a  contribu- 
tory cause  of  the  disaster. 

"One  way  of  stating  the  major-minor  fault 
principle  may  be  quoted  from  a  leading  Supreme 
Court  case: 

'.  .  .  Where  fault  on  the  part  of  one  vessel 
is  established  by  uncontradicted  testimony,  and 
such  fault  is,  of  itself,  sufficient  to  account 
for  the  disaster,  it  is  not  enough  for  such  ves- 
sel to  raise  a  doubt  with  regard  to  the  manage- 
ment of  the  other  vessel.  There  is  some  pre- 
sumption at  least  adverse  to  its  claim,  and  any 
reasonable  doubt  with  regard  to  the  propriety  of 
the  conduct  of  such  other  vessel  should  be  re- 
solved in  its  favor.' 

"The  major-minor  fault  'rule'  is  vague  and  un- 
reliable; in  many  cases  a  decree  for  evenly  divided 
damages  has  been  entered  where  the  fault  of  one 
vessel  was  out  of  all  proportion  to  that  of  the 
other.  So  in  Tide  Water  Associated  Oil  Co.  v. 
The  Syosset,  one  of  the  vessels,  the  Tycol,  was 
guilty  of  so  many  and  such  gross  faults  that  the 
appellate  court  said : 

'We  need  not  burden  this  opinion  with  a  re- 
cital of  the  litany  of  the  Tycol's  many  acts  and 
omissions  from  which  the  district  court  conclud- 
ed that  she  was  to  blame,  for  she  concedes  her 
fault.' 

"Among  other  things,  she  seems  to  have  been 
showing  her  red  and  green  side  lights  alternatively, 
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in  a  sort  of  winking  pattern,  the  consequence,  ap- 
parently, of  her  electing  to  pursue  a  zig-zag  course. 
Confronted  with  this  widely  erratic  navigation, 
the  master  of  the  other  vessel  failed  to  signal  im- 
mediately (as  required  by  one  of  the  Rules  of  Nav- 
igation) that  he  did  not  'understand  the  course  or 
intention'  of  the  Tycol.  The  court,  holding  the 
non-signaling  Syosset  for  half-damages,  said : 

'Nor  is  the  major-minor  fault  rule  of  any 
help  to  the  Syosset.  It  is  true  that,  were  we  free 
to  apportion  damages  according  to  the  degree  of 
fault  as  is  done  by  those  countries  which  have 
adopted  the  Brussels  CoUision  Convention  of 
1910,  we  would  probably  agree  that  a  50-50 
division  of  damages  here  would  be  unjust.  But 
even  then  we  certainly  could  not  say  that  the 
Tycol  should  bear  100%  of  the  damages.  The 
discussion  above  shows  that  the  Syosset's  failure 
to  sound  the  danger  signal  immediately,  when  in 
doubt  as  to  the  Tycol's  course  or  intention,  had 
more  than  a  minor  part  to  play  in  causing  the 
colHsion.  Therefore,  under  the  rule  administered 
in  American  admiralty,  she  must  bear  half  the 
damages." 

Feige  v.  Hurley,  89  F.  2d  575  (6th  Cir.  1937)  is 
probably  the  closest  case  to  ours  on  its  facts,  although 
it  does  not  talk  about  the  rule.  Feige  v.  Hurley  is  a  case 
where  Hurley  was  operating  a  Chris  Craft  motorboat 
with  a  70  horsepower  motor  capable  of  going  35  miles 
an  hour.  While  crossing  the  Ohio  River,  from  the  In- 
diana shore  to  the  Kentucky  side,  at  22  or  23  miles 
an  hour,  he  encountered  a  canoe  15  feet  ahead.  He  put 
the  wheel  hard  over,   put   his   boat   in   reverse,   struck 
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the  canoe.  The  canoe  was  unlighted.  The  night  was 
dark.  It  was  held  that  Hurley  was  at  fault  for  going 
at  an  excessive  speed.  It  was  held  that  the  deceased, 
who  was  guiding  the  canoe,  should  have  seen  the  other 
boat.  The  court  held  that  both  were  at  fault,  and  there- 
fore denied  a  recovery  for  wrongful  death  to  the  de- 
ceased, saying  (89  F.  2d  at  577)  : 

"The  deceased,  who  was  guiding  the  canoe, 
should  reasonably  have  expected  the  presence  of 
other  craft  upon  the  river  and  have  foreseen  the 
danger  of  a  collision.  He  should  therefore  have 
exercised  the  utmost  care.  It  was  his  duty  both  to 
look  and  listen  and  he  was  charged  with  the  knowl- 
edge of  what  he  might  have  discovered.  The  in- 
ference is  that  neither  he  nor  any  of  the  canoe  par- 
ty were  either  looking  or  listening.  If  they  had 
looked  they  could  have  seen  the  lights  of  the  ap- 
proaching boat.  If  they  had  listened  they  could 
have  heard  the  roar  of  its  motor,  which,  under  the 
evidence,  was  audible  for  at  least  300  or  400 
yards." 

The  court  says  nothing  about  major  or  minor  fault: 
had  it  deemed  the  rule  applicable,  there  is  no  reason 
why  it  would  not  have  permitted  a  recovery  by  the 
operator  of  the  canoe. 

Where  boats  come  into  collision,  because  an  operator 
is  doing  something  else,  and  hence  fails  to  keep  a  look- 
out, the  major-minor  fault  rule  has  nothing  to  do  with 
the  case — this  itself  is  a  "major"  fault. 

Curtis  Bay  Tozving  Company  v.  Sadowski,  247 
F.  2d  422,  1957  A.M.C.  1847  (4th  Cir.  1957) ; 
Esso  Standard  Oil  Company  v.  Oil  Screw  Ma- 
luco  I,  332  F.  2d  211  (4th  Cir.). 
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In  Curtis  Bay  Tozuing  Company  v.  Sadowski,  supra, 
we  have  a  comparable  case.  In  that  case  two  tugs  were 
on  crossing  courses.  One,  the  GremHn,  was  the  "bur- 
dened vessel" — i.e.,  she  had  the  Mareco  on  her  star- 
board side  (as  Pearson  had  Heiser  on  the  starboard 
side).  Neither  saw  the  other.  The  reason  was  that  the 
Mareco — the  "privileged  vessel" — was  watching  another 
boat — as  Pearson  was  watching  the  peninsula  for  the 
hat. 

In  that  case  the  owner  of  the  Mareco  had  a  far 
stronger  case  than  does  Pearson.  The  Mareco, 
after  all,  in  a  crossing  situation,  was  required  to  main- 
tain course  and  speed.  In  our  case,  on  the  other  hand, 
since  Heiser  was  on  the  right,  Pearson  was  "bur- 
dened". As  here,  major-minor  fault  was  urged.  The 
District  Court  applied  the  major-minor  fault  rule  on 
the  ground  that  even  if  the  Gremlin's  operator  had 
seen  the  Mareco,  he  was  entitled  to  assume  the  Gremlin 
would  yield  the  right  of  way  to  Mareco  (Sadowski  v. 
Tug  Gremlin,  D.  Md.  1957,  1957  A.M.C.  256,  147  F. 
Supp.  869.)     The  court  of  appeals  reversed,  saying: 

"We  are  of  the  opinion  that  it  must  necessarily 
follow  that  a  vessel,  though  she  be  privileged,  must, 
through  the  maintenance  of  a  proper  lookout,  pre- 
serve for  herself  the  ultimate  opportunity  of  escap- 
ing her  predicament  and  avoiding  the  disaster  by 
the  exercise  of  experienced  nautical  judgment, 
when  it  has  become  apparent  that  the  burdened 
vessel  will  be  unable  to  avoid  the  collision." 
247  F.  2d  at  425. 

The  same  results  follow  a  fortiori,  when,  as  here, 
danger  comes  from  the  right  side — -from  which  other 
boats  have  the  right  of  way — not  the  left.     We  submit 
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that  this  case — so  much  stronger  than  Pearson's  for 
the  boat  which  failed  to  look  out — establishes,  beyond 
doubt,  that  one  cannot  claim  "major-minor  fault",  hav- 
ing blindly  moved  ahead. 

Again,  in  Esso  Standard  Oil  Company  v.  Oil  Screw 
Maluco  I,  supra,  we  have  a  stronger  case  for  major- 
minor  fault  than  Pearson's.  Yet  the  major-minor  fault 
rule  was  not  applied.  In  that  case  a  tanker  took  the 
wrong  side  of  the  channel — went  up  the  left  side  of  the 
street,  as  it  were.  The  tanker  had  no  proper  lookout. 
The  tugboat  also,  however,  did  not  look  out.  None- 
theless, the  District  Court  held  the  tanker  solely  at 
fault  under  the  major-minor  fault  rule.  The  Court  of 
Appeals  reversed,  saying  (332  F.  2d  at  213)  : 

"I.  With  the  liability  of  the  tanker  admitted, 
the  next  inquiry  is  the  behavior  of  the  tug.  She 
was  at  fault  in  many  respects,  but  none  so  flagrant 
as  the  absence  of  a  special  lookout  on  the  scow  or  at 
least  in  not  otherwise  providing  sufficient  observa- 
tion when  nearing  the  dam.  Art.  29,  Inland  Rules 
of  Navigation,  Z?)  U.S.C.  §  221,  declares: 

'Nothing  in  these  rules  shall  exonerate  any 
vessel,  or  the  owner  or  master  or  crew  thereof, 
from  the  consequence  of  any  neglect  to  carry 
lights  or  signals,  or  of  any  neglect  to  keep  a 
proper  lookout,  or  of  the  neglect  of  any  precau- 
tion which  may  be  required  by  the  ordinary 
practice  of  seamen,  or  by  the  special  circum- 
stances of  the  case.  *  *  *' 

'[PJerformance  of  lookout  duty,"  Judge  Soper 
declared  for  us  in  Anthony  v.  International  Paper 
Co.,  289  F.2d  574,  580  (4  Cir.  1961).  'is  an  inex- 
orable requirement  of  prudent  navigation.' 
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"While  this  circuit  has  not  gone  quite  as  far  in 
equating  this  neglect  with  a  violation  of  the  rules 
of  the  road,  Judge  Soper  in  the  Anthony  case  fur- 
ther stated  the  consequence  of  the  neglect  in  this 
way: 

'[W]e  hold  that  the  omission  to  perform  this 
duty  is  so  grave  a  default  as  to  give  rise  to  a 
strong  inference  that  it  contributed  to  the  ac- 
cident and  to  impose  upon-  the  vessel  the  heavy 
burden  to  shozv  by  clear  and  convincing  evi- 
dence that  it  did  not  so  contribute.  Such  a  hold- 
ing is  surely  justified  in  view  of  the  more  dras- 
tic rule  laid  down  by  experienced  admiralty 
courts  as  a  necessary  safeguard  for  careful  navi- 
gation.' "  (Emphasis  in  the  original). 

And  again,  the  court  said  at  p.  215 : 

"The  major-minor  fault  rule  invoked  by  the 
District  Judge  in  exculpating  the  tug  we  need  not 
discuss.  While  the  offenses  of  the  tanker  were 
grave,  the  failings  of  the  tug  were  not  minor,  and 
certainly  not  so  insignificant  as  to  be  eclipsed 
beyond  consideration." 

Other  cases,  in  some  degree  comparable  to  ours,  where 
the  "rule"  was  rejected  are: 

Tanker  F.  A.  Verdon,  Inc.  v.  Stakeboat  No.  2, 

340  F.  2d  465,   1965  A.M.C.  544,  548   (2d 

Cir.  1965) ; 
Gary  v.  The  Echo,  334  F.  2d  199,  1964  A.M.C. 

2326  (4th  Cir.  1964); 
Eastern  S.S.  Co.  v.  International  Harvester  Co., 

189  F.  2d  472,  476  (6th  Cir.  1951) ; 
Tide  Water  Associated  Oil  Co.  v.  The  Syossei, 

203  F.  2d  264,  268-69  (3d  Cir.  1953). 
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We  believe  that  the  resuks  described  above  are  hard- 
ly escapable,  for  the  rule  has  been  restated  time  and 
again  that  if  two  boats  are  at  fault,  damages  are  di- 
vided 50-50,  and  degree  of  fault  makes  no  difference. 
The  Atlas,  93  U.S.  302,  313-14  ( 1876) ; 
Diesel  Tanker  F.  A.  Verdon,  Inc.  v.  Stakeboat 

No.  2,  340  F.  2d  465  (2d  Cir.  1965) ; 
Esso  Standard  Oil  Co.  v.  Oil  Screw  Tug  Maluco 

I,  332  F.  2d  211  (4th  Cir.  1964) ; 
A^^.  M.  Paterson  &  Sons,  Limited  v.  City  of  Chi- 
cago, 324  F.  2d  254  (7th  Cir.   1963); 
Tank  Barge  Hygrade  v.  The  Gatco  New  Jersey, 
250  F.  2d  485  (3d  Cir.  1957). 

What  then  does  the  major-minor  rule  do?  Without 
exception,  it  would  be  found  to  apply  only  in  cases 
where  there  is  no  fault,  or  where  the  fault  was  not  a 
contributing  cause  of  the  collision.  Little  wonder  that 
in  Boyer  v.  The  Merry  Queen,  202  F.  2d  575  (3rd  Cir. 
1953),  the  court  said: 

"This  rule  is  of  little  help  in  deciding  cases.  It 
has  been  observed  that  it  is  artificial  and  mislead- 
ing unless  very  carefully  applied  [citing  cases,  in- 
cluding The  Admiral  Schley,  131  Fed.  433,  aff'd 
142  Fed.  64,  cert,  den.,  201  U.S.  648]  where  it 
is  pointed  out  that  in  many  cases  the  rule  would 
operate  in  reverse  direction  depending  upon  which 
vessel's  faults  were  first  considered  in  determining 
the  cause  of  the  collision."  (Emphasis  added.) 
Id.  at  579,  footnote  11. 

In  The  Admiral  Schley,  to  which  Boyer  v.  The  Merry 
Queen  refers,  the  court  denied  applicability  of  the  rule, 
and  pointed  out  the  absurdity  of  permitting  the  rule 
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to  produce   different   results   depending  on   where   one 
starts. 

How  is  one  to  decide  between  first  determining,  for 
example,  that  Pearson  was  at  fault  for  failure  to  keep 
a  proper  lookout,  and  then  debate  the  significance  of 
the  major-minor  fault  rule  in  considering  the  effect  of 
Reiser's  speed,  in  preference  to  first  considering  Rei- 
ser's speed,  and  then  debating  the  application  of  the 
major-minor  fault  rule  to  Pearson's  poor  lookout?  The 
fact  is  that  failure  to  keep  a  lookout — failure  to  see 
what  was  there,  and  the  resultant  failure  to  observe  the 
rules  for  navigation  with  another  boat  on  the  right,  was 
a  serious  fault  which  palpably  contributed  to  the  loss. 
Under  those  circumstances,  the  major-minor  fault  rule 
has  nothing  to  do  with  the  case. 


'& 


Conclusion. 

The  evidence  presented  at  trial  was  more  than  suf- 
ficient to  support  the  trial  court's  finding  that  appellant 
Pearson  was  negligent  and  that  his  negligence  was  a 
proximate  cause  of  the  collision.  We  respectfully  sub- 
mit that  the  judgment  should  be  affirmed. 

Respectfully  submitted, 

McCuTCHEN,  Black  Verleger  & 

Shea, 
Philip  K.  Verleger, 
Winchester  Cooley  HI, 
By  Winchester  Cooley  HI, 
Attorneys  for  Appellee, 
Robert  W.  Heiser. 


Certificate. 

I  certify  that  in  connection  with  the  preparation  of 
this  brief,  I  have  examined  Rules  18,  19,  and  39  of 
the  United  States  Court  of  Appeals  for  the  Ninth  Cir- 
cuit, and  that,  in  my  opinion,  the  foregoing  brief  is  in 
full  compliance  with  those  rules. 

Winchester  Cooley  III, 
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FOR  THE  NINTH  CIRCUIT 


William  A.  Pearson, 
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vs. 

Robert  W.  Heiser  and  Sandra  Stamper, 

Appellees. 


Appeal  From  the  United  States  District  Court, 
Central  District  of  California. 


BRIEF  FOR  APPELLEE  SANDRA  STAMPER. 


Preliminary  Statement. 

In  a  memorandum  after  trial  by  an  advisory  jury, 
the  trial  court,  Honorable  Francis  C.  Whelan,  U.  S. 
District  Judge,  found  that  claimant  Sandra  Stamper 
was,  and  is,  entitled  to  damages  for  her  personal  in- 
juries in  the  sum  of  $140,000.00  from  the  petitioners, 
Pearson  and  Heiser.  With  respect  to  Pearson's  appeal 
from  the  interlocutory  judgment  of  liability  in  favor  of 
Sandra  Stamper  and  against  William  A.  Pearson  and 
Robert  W.  Heiser,  appellee  Sandra  Stamper  replies  to 
the  issues  raised  by  appellant  Pearson  in  his  opening 
brief. 


— 2— 

1.  THE  FINDINGS  MADE  BY  THE  TRIAL  COURT 
ARE  SUPPORTED  BY  SUBSTANTIAL  EVI- 
DENCE AND  SHOULD  NOT  BE  DISTURBED. 

The  Supreme  Court,  in  the  leading  case  on  the  sub- 
ject has  established  the  doctrine  or  rule  that  no  great- 
er scope  of  review  is  to  be  exercised  by  the  federal 
appellate  courts  in  admiralty  cases  than  they  may  ex- 
ercise under  Rule  52(a)  of  the  Rules  of  Civil  Proce- 
dure, and  that,  consequently,  in  reviewing  a  judgment 
of  a  trial  court  sitting  without  a  jury  in  admiralty, 
the  court  of  appeals  may  not  set  aside  the  judgment 
below  unless  it  is  clearly  erroneous.  Gucnuan  v.  Pichi- 
rilo,  369  U.S.  698,  8  L.  Ed.  2d  205,  82  S.  Ct.  1095; 
McAllister  v.  United  States,  348  U.S.  19,  99  L.  Ed. 
748,  75  S.  Ct.  6. 

Under  the  McAllister  doctrine  which  assimilates  the 
scope  of  review  in  admiralty  to  that  under  Rule  52(a) 
[McAllister  v.  United  States,  348  U.S.  19,  99  L.  Ed. 
748,  75  S.  Ct.  6;  Marrero  Morales  v.  Bull  S.S.  Co., 
279  F.  2d  299]  the  traditional  admiralty  practice  of  a 
trial  de  novo  on  appeal  generally  has  been  held  to  be  no 
longer  applicable  or  substantially  modified  or  restricted, 
at  least  to  the  extent  that  the  factual  determinations  em- 
bodied in  the  findings  of  the  trial  court  will  be  accepted 
by  the  appellate  court  as  final  and  binding  if  supported 
by  the  record  and  not  clearly  erroneous. 

In  his  opening  brief  appellant's  argument   includes: 

A  claim  that  an  impractical  and  unreasonable  stand- 
ard of  care  and  duty  was  imposed  on  Pearson. 

A  denial  that  failure  by  Pearson  to  see  Reiser's 
lights  should  have  been  the  basis,  in  whole  or  in  part, 
for  a  finding  that  Pearson  did  not  keep  a  proper  look- 
out. 


A  claim  based  on  conjecture  coupled  with  a  denial 
that  even  i£  Pearson  had  kept  a  proper  lookout  he 
might  not  or  could  not  have  been  Heiser. 

A  claim  based  on  conjecture  coupled  with  a  denial 
that  even  if  Pearson  had  kept  a  proper  lookout  and 
could  have  seen  or  if,  in  fact,  he  had  seen,  Heiser, 
that  Pearson  could  have  taken  any  steps  to  avoid  the 
collision. 

A  claim  that  the  Major  and  Minor  Fault  Rule  should 
have  been  applied  as  a  matter  of  law. 

A.  Pearson  Owed  a  Duty  to  Sandra  Stamper  to 
Exercise  the  Care  of  a  Reasonably  Prudent 
Mariner  and  to  Maintain  a  Proper  Lookout. 

(i)     Definition  of  Duty  Owed. 

Under  maritime  law,  persons  in  charge  of  ships  or 
vessels  must  at  all  times  exercise  "due  diligence"  and 
"maritime  skill"  to  avoid  injury  to  others,  by  collision 
or  otherwise.  The  applicability  of  this  rule  to  motor- 
boats  has  been  generally  recognized.  Thus  it  was  ex- 
pressly referred  to  in  The  Adventuress  (1914),  DC 
Mass.,  214  Fed.  834,  a  case  involving  a  collision  be- 
tween two  motorboats,  where  the  court  said  that  it  was 
the  duty  of  a  captain  or  master  to  exercise  the  care  of 
a  "reasonably  prudent  mariner",  to  observe  "reasonable 
care  and  prudence,  not  only  against  present  dangers, 
but  against  impending  perils,"  and  to  take  "seasonable 
measures  of  precaution."  In  a  few  instances,  the  courts 
have  expressed  the  duty  to  avoid  collision  in  terms  of 
the  particular  circumstances  of  the  case. 

Thus,  with  respect  to  the  care  required  of  a  lookout, 
the  court  in  The  Catalina  (1938),  CA  9  Cal.,  95  F.  2d 
283,  said  that  he  must  exercise  the  "highest  watchful- 


ness"  and  must  be  in  a  position  "best  adapted  to  decry 
vessels  approacliing  at  the  earliest  possible  moment," 
applying  such  criterion  to  a  motorboat  which  collided 
with  a  steamship  during  a  fog.  Similarly,  in  Stevens 
V.  United  States  Lines  Co.  (1951),  CA  1,  187  F.  2d 
670,  the  court  said  that  under  the  article  of  the  In- 
land Rules  providing  that  an  owner  should  not  be  ex- 
onerated for  "any  neglect  to  keep  a  proper  lookout," 
a  lookout  was  required  in  every  direction  from  which 
danger  might  reasonably  be  expected  to  arise,  the  quali- 
ty and  diligence  of  the  lookout  depending  upon  the  de- 
gree and  imminence  of  the  danger,  such  rule  being  ap- 
plied to  the  owner  of  a  cabin  cruiser  in  collision  with 
an  overtaking  freighter  in  a  busy  harbor. 

In  The  O'Brien  Bros.  (1919),  CA  2  N.Y.,  258  Fed. 
614,  the  court,  while  holding  a  tug  and  a  disabled  mo- 
torboat equally  liable  for  a  collision,  said  that  the  mo- 
torboat owner  acted  as  if  the  very  smaUness  of  his 
boat,  or  some  privilege  inherent  in  pleasure  craft,  en- 
titled him  to  cast  all  the  burdens  of  avoiding  collision 
on  the  other  vessel,  whereas  there  was  no  legal  dis- 
tinction, under  the  rules  of  navigation,  between  ves- 
sels operated  for  pleasure  and  for  profit,  between 
large  boats  and  small  ones,  or  those  with  a  numerous 
crew  and  those  operated  by  one  man.  In  White's  Estate 
V.  Beauchamp  (1957),  348  Mich.  159;  82  N.W.  2d  472; 
63  A.L.R.  2d  340,  it  was  said  that  the  owner  of  a 
motorboat  had  a  duty,  in  its  operation,  to  exercise  rea- 
sonable care  for  the  safety  of  his  guests  and  to  avoid 
exposing  them  unreasonably  to  danger  by  increasing 
the  hazards  of  this  method  of  travel,  a  failure  to  ob- 
serve this  duty  constituting  negligence. 

The  trial  court  found  that  "petitioner  Pearson  was 
negligent  in  failing  to  keep  a  proper  lookout  and  such 
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negligence  was  the  proximate  cause  of  the  collision" 
[Find.  20].  Appellant  Pearson  urges  that  failure  to 
keep  a  proper  lookout  would  be  a  contributing  factor  in 
the  collision  only  if  a  reasonable  standard  of  care  would 
demand  that  a  proper  lookout  aboard  the  Pearson  boat 
could  and  should  have  seen  Reiser's  lights.  However, 
the  issue  remains  whether  Pearson  maintained  a  proper 
lookout  in  the  first  instance. 

(ii)     The  Law  With  Respect  to  Lookout. 

The  court  found  that  the  collision  occurred  within 
the  boundaries  of  the  State  of  California  on  navigable 
waters  of  the  United  States,  to  wit,  part  of  the  Colora- 
do River  [Find.  13].  The  Colorado  River  is  navigable. 
Arizona  v.  Colorado,  298  U.S.  558;  80  L.  Ed.  1331; 
56  S.  Ct.  848.  The  rules  with  respect  to  navigable 
waters  do  not  affirmatively  require  a  lookout.  It  is 
merely  stated  that  nothing  in  the  rules  exonerates  a  par- 
ty from  the  consequences  of  any  neglect  to  keep  a 
proper  lookout  33  U.S.C.  Sections  147(a)  and  221. 
(Section  221  is  known  as  Article  29  of  the  Inland  and 
Pilot  Rules). 

There  is  no  doubt  that  a  party  who  fails  to  keep  a 
proper  lookout  is  at  fault.  British  Columbia  Mills  Tug 
&  Barge  Co.  v.  Mylroie,  259  U.S.  1.  Even  a  privileged 
vessel  has  no  right  to  take  her  course  with  her  eyes 
shut.  The  Devonian,  110  Fed.  588.  The  ship  will  be  at 
fault  if  the  lookout  fails  to  see  or  hear  what,  if  he  had 
given  heed,  he  should  have  seen  or  heard.  The  look- 
out must  be  properly  stationed  and  have  no  other  duty. 
(Law  for  Yachtsmen,  Greeley,  p.  25.)  If  the  provision 
of  Article  29  in  regard  to  keeping  a  proper  lookout  is 
negative  in  form,  nothing  could  be  more  positive  than 
the  obligation  as  construed  by  the  civil  courts  and,  it 
might  be  added,  by  naval  courts  and  boards. 


A  lookout  has  been  defined  by  the  federal  court  as 
a  person  who  is  specially  charged  with  the  duty  of  ob- 
serving the  lights,  sounds,  echoes,  or  any  obstruction  to 
navigation  with  that  thoroughness  which  the  circum- 
stances permit.  The  Tillicum  (1941),  Wash.,  217  Fed. 
976.  The  words  specially  charged  imply  that  such  per- 
son shall  have  no  other  duties  which  detract  in  any 
way  from  the  keeping  of  a  proper  lookout.  Thus  it  has 
been  held  in  numerous  cases  that  because  the  lookout 
must  devote  his  attention  to  this  duty,  the  officer  of 
the  deck  or  the  helmsman  cannot  properly  serve  as  look- 
out. The  Kaga  Maru  (Wash.  1927),  18  F.  2d  295; 
The  Donau  (Wash.  1931),  49  F.  2d  799.  Even  on  a 
slow  moving  tug  with  a  tow,  the  duty  is  not  legally 
complied  with  by  the  officer  in  charge  of  navigation 
keeping  a  lookout  from  the  pilot  house.  The  City  of 
Philadelphia  (Pa.  1894),  62  Fed.  617;  The  Sea  Breeze, 
Fed.  Cas.  :^  12,572a.  Where  the  captain  of  a  steamer  is 
acting  at  the  same  time  as  pilot  and  lookout,  the  ves- 
sel has  not  a  proper  lookout,  and  the  owners  may  be 
liable  for  the  damage  caused  by  such  omission.  Bill  v. 
Smith  (1872),  39  Conn.  206;  Dahlmer  v.  Bay  State 
Dredging  &  Contracting  Co.,  (CCA  Mass.  1928),  26 
F.  2d  603.  A  seaman  who  has  been  dividing  his  atten- 
tion between  looking  out  and  reefing  sail  was  held  not 
to  be  a  vigilant  lookout.  The  Tzuenty-one  Friends  (Pa. 
1887),  33  Fed.  190.  Where  the  only  two  men  on  the 
deck  of  a  schooner  navigating  at  night  were  engaged 
in  taking  down  sail,  it  was  held  that  neither  one  nor 
both  seamen  constitued  a  proper  lookout  and  accordingly 
the  schooner  was  at  fault  for  colliding  with  another 
schooner  having  the  right  of  way.  The  Fannie  Hay- 
den  (Me.  1905),  137  Fed.  280. 
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Many  court  decisions  on  the  subject  indicate  that 
the  strict  performance  referred  to  means,  at  least  in 
most  circumstances,  not  only  that  lookouts  shall  be  free 
from  other  duties  but  that  they  shall  be  (1)  qualified 
by  a  certain  amount  of  experience  as  seamen,  (2)  vigi- 
lant and  alert,  (3)  properly  stationed,  and  (4)  in  such 
numbers  as  circumstances  require  in  order  that  the  ves- 
sel may  avoid  risk  of  collision.  See  The  Rules  of  the 
Nautical  Road,  Farwell,  pages  357  to  379.  In  Simpli- 
fied Rules  of  the  Nautical  Road,  U.  S.  Naval  Institute, 
Wills,  rules  for  the  prevention  of  collision  are  sum- 
marized as  follows  at  pages  1  and  2 : 

Collisions  will  be  prevented  if  the  following  prin- 
ciples are  applied :  a.  The  rules  of  the  nautical 
road,  in  the  light  of  court  interpretations,  are  al- 
ways, and  fully,  complied  with.  b.  A  proper  look- 
out is  maintained — a  lookout  is  the  eyes  and  ears 
of  the  ship — even  in  the  presence  of  radar.  His 
job  is  to  discover  as  early  as  possible  the  approach 
of  ships  and  to  report  that  information  to  the  Of- 
ficer of  the  Deck.  The  courts  have  required  that 
lookouts  be :  Experienced  seamen ;  assigned  no  oth- 
er duties  while  acting  as  lookouts;  alert  and  vigi- 
lant. Always  stationed  to  best  observe,  see,  and 
hear  the  approach  of  other  vessels ;  stationed  in  suf- 
ficient number  to  detect  a  vessel  approaching  from 
any  direction;  bearings  of  approaching  vessels  are 
observed. 

The  failure  of  a  steamer  to  see  a  sailing  vessel 
which  she  ought  to  have  discovered,  in  time  to  give  her 
sufficient  room,  is  a  fault  rendering  the  steamer  li- 
able if  it  results  from  insufficient  lookout.  The  Bel- 
genland  (1885).  29  L.  Ed.  152.  The  excuse  that  a  ves- 
sel is  unable  to  determine,  by  reason  of  the  darkness 
and  the  direction  of  the  wind,  from  the  lights  of  the 
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other  vessel,  on  what  course  she  is  sailing,  and  which 
is  the  privileged  vessel,  cannot  be  invoked  where,  by 
reason  of  the  inefficiency  of  her  lookout,  she  failed  to 
discover  the  approaching  vessel  until  the  two  were  in 
close  proximity,  and  she  had  no  time  to  study  the  situa- 
tion. The  Queen  Elisabeth,  100  Fed.  874  (reversed  on 
other  grounds)  122  Fed.  406.  A  burdened  vessel  which 
fails,  through  the  inexcusable  absence  of  her  lookout, 
to  maintain  it  steadily,  and  thus  causes  a  collision,  is 
liable.  The  Robert  Graham  Dun  (CCA  1895),  70 
Fed.  270. 

In  the  Ariadne  (1872),  13  Wall.  475,  the  United 
States  Supreme  Court  delivered  the  following  require- 
ments for  a  proper  lookout  in  a  case  that  arose  out  of 
a  collision  between  a  steamship  and  a  brig  outside  New 
York  Harbor  on  a  foggy  night : 

The  duty  of  the  lookout  is  of  the  highest  im- 
portance. Upon  nothing  else  does  the  safety  of 
those  concerned  so  much  depend.  A  moment's  neg- 
ligence on  his  part  may  involve  the  loss  of  his 
vessel  with  all  the  property  and  the  lives  of  all  on 
board.  The  same  consequence  may  ensue  to  the 
vessel  with  which  his  shall  collide.  In  the  per- 
formance of  this  duty  the  law  requires  indefatiga- 
ble care  and  sleepless  vigilance.  ...  It  is  the  duty 
of  all  courts  charged  with  the  administration  of 
this  branch  of  our  jurisprudence  to  give  it  the 
fullest  effect  whenever  the  circumstances  are  such 
as  to  call  for  its  application.  Every  doubt  as  to 
the  performance  of  the  duty  and  the  effect  of  non- 
performance, should  be  resolved  against  the  vessel 
sought  to  be  inculpated  until  she  vindicates  her- 
self by  testimony  to  the  contrary. 
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(iii)  Pearson  Breached  His  Duty  to  Keep  a  Proper  and 
Adequate  Lookout  and  Violated  the  Standard  of  Care 
for  Such  Lookout. 

We  need  only  apply  the  standards  prescribed  by  the 
courts  for  keeping  a  proper  and  adequate  lookout  to  the 
facts  adduced  at  the  trial  to  determine  whether  the 
finding  of  the  trial  court  that  Pearson  did  not  keep 
an  adequate  lookout  is  supported  by  substantial  evi- 
dence. 

Who  was  specially  charged  with  the  duty  of  ob- 
serving the  lights,  sounds,  echoes,  and  obstructions  to 
navigation  with  that  thoroughness  which  the  circum- 
stances demanded?  Pearson,  the  owner  and  master  of 
his  vessel,  a  experienced  boater  with  a  background 
of  knowledge  of  the  rules  of  navigation  and  a  Hcensed 
seaman. 

Appellee  has  abstracted  the  relevant  facts  pertaining 
to  the  collision  in  Appendix  A  attached  hereto  and  made 
a  part  hereof.  From  the  summary  of  Pearson's  testi- 
mony it  is  submitted  that  Pearson  was  engaged  during 
a  period  of  two  to  five  minutes  before  the  collision  in 
operating  his  vessel  with  the  throttle  almost  idle;  his 
head  cocked  at  an  unusual  angle,  his  eyes  sighting  along 
the  water  searching  in  the  glare  cast  by  the  illumina- 
tion from  the  shore  for  a  lost  hat,  and  his  mind  pre- 
occupied with  the  outline  of  the  adjoining  peninsula  and 
the  red  light  on  his  port  side. 

It  is  respectfully  submitted  that  Pearson  did  not 
maintain  a  high  degree  of  vigilance  in  the  exercise  of 
his  duty  as  a  lookout.  Pearson  did  not  use  his  eyes  to 
see  and  his  ears  to  hear;  he  was  not  properly  stationed 
as  a  lookout :  he  had  assigned  himself  to  another  duty 
which  interfered  with  his  function  as  a  lookout,  i.e., 
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to  circumnavigate  idly  about  the   waters   of   the   Lake 
seeking  to  find  a  lost  hat. 

The  fact  that  a  vessel  had  no  sufficient  lookout  is 
prima  facie  evidence  that  the  collision  was  caused  by 
fault  on  her  part.  Beavers  v.  The  North  American 
(DC  NY),  Fed.  Cas.  1,  201.  Pearson  calls  upon  this 
court  to  overrule  the  finding  of  the  trial  court  that 
Pearson  had  not  kept  an  adequate  lookout  based  upon 
a  claim  or  conjecture  that  even  if  Pearson  had  in  fact 
kept  a  proper  lookout  he  either  could  not  or  would  not 
have  seen  Heiser.  Thus  mvich  of  the  testimony  adduced 
by  Pearson  by  exi^erts  called  by  him  is  devoted  to  es- 
tablishing that  one  in  Pearson's  position  could  not,  or 
should  not  have  seen  the  lights  on  the  Heiser  boat. 

Testimony  in  the  nature  of  experiment  must  be  re- 
garded with  great  caution  since  of  necessity  the  angles 
of  approach  of  Heiser  and  Pearson  immediately  prior 
to  the  collision,  the  lines  of  sighting,  the  speeds  of  the 
two  vessels,  the  angles  of  incHnation  at  all  times  during 
the  final  approach  preceding  the  collision  and  all  of  the 
variables  which  were  necessarily  unknown  to  the  ex- 
perts were  not  incorporated  within  the  body  of  such 
experiments.  Most  critical  of  all,  such  expert  testimony 
failed  to  concern  itself  with  the  lookout  issue  as  to 
whether  one  in  Pearson's  position  could  have  or  should 
have  in  fact  heard  the  180  horse  power  gasoline  en- 
gine on  Heiser's  16  foot  Chris  Craft  boat  [Find.  4  ad- 
mitted by  the  pretrial  conference  order].  At  the  time 
of  the  collision  Pearson  was  barely  moving  or  drifting. 
No  testimony  was  adduced  by  Pearson  to  the  effect 
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that  his  hearing  was  defective  or  there  was  any  im- 
pediment which  prevented  his  sensory  organs,  the  ears, 
from  receiving  the  vibrating  and  roaring  noise  which 
poured  forth  from  the  Heiser  boat  during  the  entire 
course  of  its  run. 

It  is  the  duty  of  the  l(3okout  not  only  to  see  what 
there  is  to  see  but  to  hear  what  there  is  to  hear, 
inckiding  the  approach  of  other  vessels.  Pearson  gives 
no  explanation  whatsoever  of  his  failure  as  a  lookout 
to  hear  Heiser's  approaching  boat.  A  vessel  having  no 
lookout  has  the  burden  of  showing  that  the  absence  of 
a  lookout  did  not  contribute  to  the  collision.  The  San 
Simeon,  1  F.  Supp.  506  (1932),  AMC  911  (affirmed) 
63  F.  2d  798;  1933  AMC  489. 

Two  other  points  deserve  mention.  One,  that  Pear- 
son had  been  up  and  awake  since  approximately  5  :00 
o'clock  the  morning  of  the  day  of  the  accident  [Rep. 
Tr.  p.  170,  Hues  11-18].  Second,  that  Heiser  as  he  re- 
turned to  the  Pearson  boat  lost  sight  of  Pearson's  lights 
[Rep.  Tr.  p.  227,  lines  6-16]  ;  that  Schonning,  an  oc- 
cupant of  the  Heiser  boat  did  not  see  the  green  light 
on  Pearson's  boat  at  any  time  following  completion  of 
Heiser's  turn  back  toward  the  Pearson  vessel  [Rep.  Tr. 
p.  278,  lines  16-21]  until  just  before  the  colHsion;  that 
Cherback,  an  occupant  in  Heiser's  boat,  saw  Pear- 
son's red  and  green  lights  as  the  Heiser  boat  turned 
back  toward  the  Pearson  boat  then  saw  the  Pearson 
green  light  only  from  which  Cherback  concluded  that 
the  Pearson  boat  was  turning  [Rep.  Tr.  p.  305,  line 
19,  top.  307,  line  1]. 
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An  inference  may  be  drawn  that  Pearson's  faculties 
were  dulled;  he  had  been  up  for  15,  16,  or  more  hours; 
he  was  not  fresh  and  rested,  but  was  fatigued,  and 
therefore  could  not  in  fact  use  the  judgment  necessary 
to  maintain  a  proper  and  adequate  lookout.  Further  in- 
ference may  be  drawn  that  while  the  Heiser  boat  was 
proceeding  toward  Perason's  boat  that  even  at  such 
time  and  after  Pearson  had  completed  his  second  180° 
turn  that  Pearson  was  still  cruising  in  a  pattern  of 
search  for  a  lost  hat ;  such  a  circinating  pattern  that 
observers  could  not  follow  the  direction  of  navigation 
by  Pearson's  navigational  lights  lending  additional  sup- 
port to  the  thought  that  Person  was  indeed  searching 
and  cruising  and  looking  for  a  lost  hat  and  was  not 
maintaining  a  proper  lookout. 

The  finding  of  the  trial  court  that  Pearson  did  not 
keep  an  adequate  lookout  is  supported  by  substantial 
evidence.  There  is  no  particular  reason  to  follow  the 
wild  hare  that  Pearson  has  started  that  had  he  in  fact 
been  keeping  a  proper  lookout  he  could  not  or  would 
not  have  seen  Reiser's  lights.  The  hazard  of  such  spec- 
ulative endeavors  should  not  overweigh  the  trial  court's 
finding  with  respect  to  Pearson's  failure  to  keep  an 
adequate  lookout.  It  is  respectfully  submitted  that  no 
contrary  testimony  has  been  introduced  by  Pearson 
which  vindicates  his  failure  to  maintain  a  proper  and 
adequate  lookout;  by  reason  whereof  every  doubt  as 
to  the  performance  of  Pearson's  duty  and  the  effect 
of  non-performance  should  be  resolved  in  favor  of  ap- 
pellee. 
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B.  There  Is  No  Competent  Evidence  to  Support 
Pearson's  Claim  Based  on  Conjecture  Coupled 
With  Pearson's  Denial  That  Even  if  He  Had 
Kept  a  Proper  Lookout  and  Could  Have  Seen 
or  if  in  Fact  He  Had  Seen  Heiser  That  Pearson 
Could  Have  Taken  Any  Steps  to  Avoid  the 
Collision. 

In  The  San  Simeon,  supra,  Circuit  Judge  Learned 
Hand  held  that  the  law  throws  upon  a  vessel  which 
fails  in  her  duty  the  chance  of  speculations  as  to  what 
the  other  vessel  would  have  done  if  she  had  fulfilled 
her  duty.  The  court  said  at  page  801 : 

.  .  .  The  Commercial  Mariner  had  probably  been 
inattentive  and  had  not  heard  the  double  blast; 
or  had  disregard  it.  She  had  only  one  officer  on 
the  bridge  and  no  lookout  forward.  While  we  agree 
that  a  lookout  will  not  keep  reporting  a  vessel 
once  seen,  we  are  not  advised  that  he  would  not 
report  a  subsequent  signal.  We  hold  the  Commer- 
cial Mariner  for  failing  to  answer  the  double  blast 
with  an  alarm.  As  to  this  fault,  it  is  indeed  true 
that  the  Commercial  Mariner  was  not  in  doubt  as 
to  the  San  Simeon's  intention,  and,  reading  the 
rule  literally,  that  is  the  only  occasion  for  the 
danger  signal.  But  a  fortiori  when  the  proposed 
navigation  is  plainly  impracticable,  the  ship  should 
blow.  The  Bergen  ( D.  C.)  108  F.  555,  affirmed 
128  F.  920  (CCA.  2).  It  is  indeed  impossible  to 
say  that  this  would  have  changed  the  result,  but 
the  fault  being  a  breach  of  the  rule,  the  Commer- 
cial Mariner  must  satisfy  any  doubts.  Such  a  sig- 
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nal  would  have  told  the  San  Simeon  that  the  Com- 
mercial Mariner  thought  her  navigation  danger- 
ous; not  being  followed  by  a  backing  signal  it 
ought  to  have  told  her  that  she  was  coming  on. 
It  is  impossible  to  say  what  she  would  have  done 
in  this  predicament,  but  it  must  have  appeared 
to  her  that  the  Commercial  Mariner  did  not  mean 
to  pass  under  her  stern.  It  is  quite  possible  that 
she  would  have  slackened  speed,  as  she  did  when 
the  situation  developed  more  completely.  A  very 
little  change  would  have  sufficed;  the  Commercial 
Mariner  needed  only  about  seven  seconds  to  es- 
cape. Such  speculations  the  law  throws  upon  the 
vessel  which  fails  in  her  duty.  It  seems  to  us 
enough  to  charge  her.  .  .  . 

The  Pearson  vessel  was  13  feet  overall.  [Find.  3 
admitted  at  pretrial  conference  order].  It  had  an  out- 
board motor  and  at  idle  it  could  pivot  on  the  bow 
and  even  make  a  turn  less  than  the  length  of  the  boat; 
it  had  just  a  small  turning  radius  [Rep.  Tr.  p.  138, 
lines  5-13].  With  such  maneuverability  and  such  fac- 
ulty for  avoidance  of  a  collision  quickness  in  response 
was  at  a  premium  and  moments  of  delay  were  fatal. 
As  in  the  San  Simeon,  supra,  the  collision  was  due 
not  to  any  error  of  judgment  on  the  part  of  Pearson 
in  extremis  since  Pearson  exercised  no  judgment  what- 
soever and  took  no  action  to  avoid  the  collision  but, 
it  is  respectfully  submitted,  was  due  to  Pearson's  fail- 
ure to  maintain  a  proper  and  adequate  lookout. 
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C.     As  to  Appellee  Sandra  Stamper  the  Major  and 
Minor  Fault  Rule  Properly  Was  Not  Applied. 

Counsel  for  appellant  conceded  the  inapplicability  of 
the  Fault  Rule  during  the  trial : 

Mr.  Sampson:  .  .  .  assuming  you  should  find 
fauh  on  the  basis  of  both  would  we  have  a  right 
to  proceed  against  the  one  that  is  guilty  of  the 
lesser  fault  and  collect  from  him  and  his  only 
right  would  be  for  indemnity  against  the  other 
wrongdoer. 

Mr.  McHose:  (counsel  for  appellant  Pearson) 
I  think  that  is  true,  as  a  matter  of  law,  yes."  [Rep. 
Tr.  p.  105,  line  23,  to  p.  106,  line  7]. 

A  third  person  such  as  Sandra  Stamper  who  is  in- 
jured in  a  collision  occasioned  by  the  fault  of  two  or 
more  vessels  can  proceed  against  the  vessels  jointly  or 
against  either  separately  and  such  innocent  third  par- 
ty is  insulated  from  the  application  of  the  Fault  Rule 
which  applies  inter  se  between  two  vessels  but  not  to 
the  injured  third  party.  In  a  proceeding  against  either 
vessel  separately  the  libelant's  recovery  is  not  limited 
to  one-half  the  damages  but  extends  to  the  entire 
amount. 

48  Am  Jur,  Shipping,  Section  243 ; 

The  O'Brien  Bros.  (1919  CA  2  N.Y.),  258  Fed. 

614;63  A.L.R.  20,  343,  349; 
The  Hamilton,  146  Fed.  724,  77  CCA.  150.  Af- 
firmed, 207  U.S.  398,  28  S.  Ct.  133,  53  L.  Ed. 
264; 
The  Michael  Tracy,  43  F.  2d  965 ; 
The   Washington    (The   George   Washington   v. 
Cavan),  9  Wall.  (U.S.)  513,  19  L.  Ed.  787. 
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Thus,  in  the  Michael  Tracy,  supra,  L.  Hand,  Augus- 
tus Hand,  and  Chase,  Circuit  judges,  held  the  Fault 
Rule  inapplicable  to  innocent  third  parties.  Judge  Au- 
gustus Hand  stated  at  page  967 : 

The  rights  or  liabilities  of  the  Cape  Cod  do  not 
determine  the  liability  of  the  Michael  Tracy.  The 
former  may  have  been  at  fault  for  having  defec- 
tive gear  which  had  not  been  properly  maintained 
or  inspected,  or  she  may  have  been  without  fault 
because  a  log  disabled  her  rudder.  In  the  first 
case  the  Cape  Code  could  only  recover  half  dam- 
ages but  in  the  second  case  the  Michael  Tracy 
would  be  solely  liable.  Likewise  under  the  familiar 
doctrine  in  admiralty,  if  the  fault  of  the  Cape 
Code  because  she  failed  to  act  when  she  had  plenty 
of  time  as  well  as  space  within  which  to  navigate 
was  very  gross,  the  Michael  Tracy  although  her- 
self a  wrongdoer,  would  not  be  liable  to  the  Cape 
Cod  when  the  opportunity  of  the  latter  to  escape 
was  so  great.  But  in  none  of  these  cases  would 
the  Michael  Tracy  be  free  from  wrongdoing  or 
from  liability  as  a  tort-feasor  to  the  innocent  owner 
of  the  cargo  whose  right  the  libelants  here  rep- 
resent. The  Beaconsfield,  158  U  S  303,  15  S.  Ct. 
860,  39  L.  Ed.  993.  Any  excuse  which  she  might 
have  does  not  apply  to  them. 

It   is   respectfully  urged   that   no  warrant  exists  in 

law   for  applying  the   Major   &   Minor  Fault   Rule  to 

Sandra  Stamper,  an  innocent  third  party,  involved  in 
the  collision. 
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Conclusion. 

Appellant  has  failed  to  comprehend  the  meaning  and 
significance  of  a  lookout.  Far  from  being  at  minor 
fault,  it  is  submitted  that  appellant  was  not  less  cul- 
pable than  Heiser  in  tragic  circumstances  wherein  three 
people  lost  their  lives  and  one,  Sandra  Stamper,  was 
seriously  and  permanently  injured. 

It  is  respectfully  submitted  that  the  findings  of  the 
trial  court  were  supported  by  substantial  evidence  and 
that  the  interlocutory  judgment  with  respect  to  liability 
should  be  affirmed. 

Respectfully  submitted, 

Caidin,  Bloomgarden  &  Kalman, 
By  Newton  Kalman, 
Attorneys  for  Appellee  Sandra  Stamper. 


Certificate. 

I  certify  that  in  connection  with  the  preparation  of 
this  brief,  I  have  examined  Rules  18,  19  and  39  of  the 
United  States  Court  of  Appeals  for  the  Ninth  Circuit 
and  that,  in  my  opinion,  the  foregoing  brief  is  in  full 
compliance  with  those  rules. 

Newton  Kalman 


APPENDIX  A. 
Summary   of   Pearson's   Testimony. 

1.  As  Pearson  proceeded  back  across  the  Lake  he 
could  see  the  Black  Meadow  Landing;  it  was  a  mass  of 
lights,  a  well  lit  area;  he  could  see  house  trailer  lights, 
street  lights,  store  lights,  car  lights  and  "just  lights  in 
general."  It  was  very  easy  to  see  from  that  relatively 
short  distance  [Rep.  Tr.  p.  40,  line  19,  to  p.  41,  line  7]. 

2.  There  was  a  red  Hght  on  the  Black  Meadow 
peninsula  which  was  visible  from  all  the  way  across 
the  Lake  [Rep.  Tr.  p.  41,  lines  10-24]. 

3.  Pearson  was  T^rds  to  %ths  across  the  Lake 
when  Blaney  called  that  he  had  lost  his  hat,  whereupon 
Pearson  pulled  the  throttle  back  and  made  a  180°  turn 
[Rep.  Tr.  p.  48,  lines  5-23]. 

4.  As  Pearson  retraced  his  course  he  did  so  for  a 
minute  or  two  in  time,  with  the  throttle  idle,  moving 
probably  2-3  miles  per  hour  [Rep.  Tr.  p.  49,  Hues 
12-25].' 

5.  After  Pearson  reduced  his  speed  to  2-3  miles 
per  hour  he  never  again  increased  his  speed  at  any 
time  before  the  collision  occurred  [Rep.  Tr.  p.  50,  line 
22,  to  p.  51,  line  2]. 

6.  After  Pearson  returned  to  his  course  headed  back 
to  Black  Meadow  Landing  he  traveled  about  1-2  min- 
utes according  to  his  best  estimate  up  until  the  time  of 
the  collision,  or  at  least  a  good  many  seconds,  perhaps 
a  minute  [Rep.  Tr.  p.  51,  lines  3-18]. 

7.  Pearson  was  looking  ahead  and  to  the  left  and 
does  not  recall  looking  off  to  the  right  but  was  scan- 
ning from  ahead  of  the  boat  back  to  the  left  and  prob- 
ably behind  on  the  left,  trying  to  get  a  sight  of  the 
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red  light  he   knew   was   there    [Rep.    Tr.    p.    52,   lines 
17-22;  Rep.  Tr.  p.  59,  line  23,  to  p.  60,  line  8]. 

8.  Pearson  never  saw  any  boat  approaching  his 
boat  from  the  shore  [Rep.  Tr.  p.  53,  lines  1-3]. 

9.  When  Pearson  started  back  to  the  Black  Mead- 
ow Landing  he  was  aware  of  a  glare  on  the  water 
from  the  camp  area ;  he  was  looking  down  and  was 
somewhat  concerned  about  trying  to  find  the  hat  [Rep. 
Tr.  p.  54,  lines  8-23]. 

10.  Pearson  was  looking  for  the  hat  and  was  con- 
cerned with  the  point  of  land  on  his  left  and  couldn't 
see  where  he  was  going,  that  was  obvious,  because  of 
all  the  lights  [Rep.  Tr.  p.  55,  lines  8-13]. 

11.  Pearson  had  not  stopped  looking  for  the  hat 
at  the  time  of  the  collision  [Rep.  Tr.  p.  55,  lines  15- 
17]. 

12.  Pearson  didn't  know  and  couldn't  tell  the  angle 
of  the  collision  at  the  moment  of  collision.  He  never 
saw  the  Heiser  boat  until  afterwards.  He  didn't  re- 
member seeing  the  boat  or  even  hearing  the  noise  of 
the  impact  of  the  crash  which  must  have  been  con- 
siderable [Rep.  Tr.  p.  58,  lines  11-25]. 

13.  He  could  see  the  lights  where  he  was  headed, 
they  were  obvious  but  he  couldn't  see  the  light  that  he 
identified  as  the  approaching  boat  [Rep.  Tr.  p.  60,  lines 
9-14]. 

14.  In  the  area  where  the  collision  occurred  there 
was  a  glare  on  the  water  and  the  lights  in  the  general 
area  where  Pearson  was  headed  was  significant.  The 
glare  on  the  surface  of  the  water  was  sufficient  to  as- 
sist in  looking  for  any  object  floating  on  the  water 
[Rep.  Tr.  p.  61,  lines  6-20]. 
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15.  There  were  three  boats  in  the  area  of  the  col- 
lision including  Pearson's  boat,  Reiser's  boat  and  an- 
other boat  in  a  space  of  a  few  minutes  [Rep.  Tr.  p. 
83,  lines  7-14]. 

16.  Pearson's  attention  as  he  came  back  toward 
Black  Meadow  Landing  was  concentrated  more  on  the 
left  side  of  the  boat  because  he  was  concerned  about 
the  piece  of  land  that  stuck  out  there  [Rep.  Tr.  p.  84, 
lines  5-11;  p.  85,  lines  2-21]. 

17.  He  had  no  idea  why  he  couldn't  see  Heiser 
[Rep.  Tr.  p.  84,  lines  12-17]. 

18.  As  he  made  a  second  180°  turn  to  resume  his 
course  to  the  Black  Meadow  Landing  he  was  still  going 
slowly  and  still  looking  for  the  hat  "in  case  we  should 
run  across  it."  As  he  was  headed  back  toward  Black 
Meadow  Landing  he  was  aware  of  other  boats  in  the 
area  [Rep.  Tr.  p.  86,  lines  2-17]. 

19.  In  order  to  look  for  the  hat  he  was  holding 
his  head  down  close  to  the  water  and  sighting  along 
looking  for  the  glare  [Rep.  Tr.  p.  86,  line  23,  to  p. 
87,  line  23]. 

20.  On  the  way  back  to  the  Black  Meadow  Land- 
ing at  some  point  the  Heiser  boat  passed  the  Pearson 
boat  on  the  way  back  to  the  Landing.  The  distance 
separating  the  boats  was  approximately  50  feet  [Rep. 
Tr.  p.  127,  lines  1-2]. 

21.  Pearson  did  not  instruct  anybody  in  his  boat 
to  look  for  the  hat  or  to  look  for  other  boats  [Rep. 
Tr.  p.  139,  lines  8-13]. 

22.  He  continued  to  look  for  the  hat.  He  was  hold- 
ing his  head  down  and  looking  and  there  was  a  glow 


from  his  bow  lights.  He  was  looking  down  and  also 
looking  along  the  water  as  well  as  looking  down  [Rep. 
Tr.  p.  142,  Hnes  6-24] . 

23.  After  the  second  180°  turn  as  he  headed  back 
toward  Black  Meadow  Landing  he  proceeded  on  the 
course  two  minutes  or  more;  considerably  longer,  the 
way  "we  were  outbound"  and  never  advanced  the 
throttle  [Rep.  Tr.  p.  144,  lines  14-21]. 

24.  It  was  a  clear  night,  no  fog  or  mist  [Rep.  Tr. 
p.  145,  lines  12-17]. 

25.  After  making  the  180°  turn  the  second  time  he 
actually  continued  for  more  than  twice  two  minutes. 
Actually  he  had  no  idea  if  it  was  2  to  5  minutes  be- 
cause he  was  going  so  slowly  [Rep.  Tr.  p.  146,  lines 
7-13]. 

26.  He  was  concentrating  more  on  the  navigation 
of  the  boat  and  looking  for  other  boats  than  he  was 
looking  for  the  hat  because  of  his  concern  about  going 
around  [Rep.  Tr.  p.  146,  lines  14-19]. 

27.  He  does  not  recall  the  impact  noise.  He  had 
heard  no  noise  from  any  engine  [Rep.  Tr.  p.  147,  lines 
1-3]. 

28.  He  actually  was  familiar  with  the  area  and  the 
flashing  lights  and  the  silhouette  of  the  peninsula  [Rep. 
Tr.  p.  147,  lines  16-22]. 

29.  When  he  headed  back  toward  Black  Meadow 
Landing  there  was  light  on  the  water  coming  from 
lights  on  the  shore  and  he  used  such  lights  in  attempt- 
ing to  locate  the  hat  [Rep.  Tr.  p.  159,  lines  13-21]. 


— 5— 

30.  When  he  made  the  second  180°  turn  and  start- 
ed back  toward  Black  Meadow  Landing  he  continued 
to  devote  a  small  amount  of  attention  to  looking  for 
the  hat  and  was  primarily  concerned  about  getting 
back  to  the  landing  [Rep.  Tr.  p.  164,  line  23,  to  p. 
165,  line  4]. 

31.  He  had  been  up  since  5:00  of  the  morning  of 
the  date  of  the  accident  [Rep.  Tr.  p.  170,  lines  6-13]. 
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CLOSING  BRIEF  FOR  APPELLANT 


INTRODUCTION 

This  closing  brief  will  respond  only  to  the  principal 
points  raised  by  the  Heiser  and  Stamper  briefs. 

Pearson  recognizes  that  the  rule  of  McAllister  v. 
United  States  (1954)  348  U.S.  19  governs  in  this  Circuit 
and  that  appeals  in  admiralty  are  restricted  by  the 
"clearly  erroneous"  doctrine.  We  have  not  based  this 
appeal  on  any  contrary  rule,  but  have  accepted  the  facts 
found  by  the  District  Court  for  the  purposes  of  this 
appeal.  Nevertheless,  we  submit  that  this  Court  is  not 
constrained  by  McAllister  to  affirm  the  decision  below. 
For  the  reasons  stated  herein  we  believe  this  Court 
should  rule  that  the  District  Court  erred  in  concluding. 
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under  the  facts  found,  that  Pearson  was  negligent  or 
that  his  negligence  was  the  proximate  cause  of  the  col- 
lision, or  that  his  fault  —  if  any  fault  there  be  —  was  not 
a  minor  fault  witliin  the  meaning  of  the  major-minor 
fault  rule  in  admiralty  cases. 


This  case  is  not  controlled  by  the  "clearly  erroneous 
rule".  It  arises  out  of  the  Trial  Court's  imposition  of 
an  erroneous  standard  of  care. 

We  do  not  mean  to  be  understood  as  conceding  fault 
on  this  appeal  by  making  reference  to  the  major-minor 
fault  rule.  As  Griffin  has  noted  [Griffin  on  Collisions 
505-9]  the  major-minor  fault  rule  is  in  fact  a  polyglot 
of  rules,  not  all  of  which  accept  fault  of  both  parties  as 
a  precondition  for  their  application.  In  part  the  rule  is 
a  rule  of  evidence,  the  thrust  of  which  is  "fault  not 
proved".  Hence  Stamper's  authorities  as  to  the  position 
of  an  innocent  third  party  [Stamper  Br.  15]  are  not  in 
point :  On  the  authorities  cited  below  and  in  our  opening 
brief,  Pearson  contends  that  neither  his  fault  nor  the 
casual  relation  of  his  conduct  to  the  collision  was  shown. 
This  Court  should  have  clear  what  the  findings  and  con- 
clusions, and  the  evidence  before  the  trial  court,  do  not 
show: 

(i)  Neither  the  findings  nor  the  evidence  sustains 
Reiser's  statement  that  a  steady  red  and  green  light 
would  have  been  visible  had  Pearson  been  looking  for 
it.  This  is  sheer  supposition.  The  only  pertinent  testi- 
mony was  that  of  the  experts  called  by  the  two  boat 
operators.  De  Fever  stated  that  no  lights  were  visible. 
Captain  Wetmore  and  the  photographer  Thompson, 
testifying  for  Heiser,  stated  that  the  running  lights 
alternated  between  red  and  green  and  the  white  light 
was   intermittently   obscured   at   the   critical  speeds 
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[R.  622,  626,  639-40,  Ex.  H-19].  Thus  the  only  possi- 
ble conclusion  on  the  evidence  before  the  Court,  as 
viewed  in  a  light  most  favorable  to  appellees,  was  that 
Pearson's  target  was  presenting  alternate  red  and 
green  running  lights  and  no  white  stern  light  at  all. 

(ii)  Stamper's  argument  to  the  contrary  notwith- 
standing, there  is  no  evidence  at  all  in  the  record,  nor 
indeed  any  finding,  regarding  the  audible  noise  level 
on  the  night  of  the  collision.  The  burden  of  showing 
that  Pearson  should  have  heard  as  opposed  to  seen 
the  approaching  Heiser  boat  clearly  rested  with  the 
claimants  against  his  petition.  Walston  v.  Lambertson 
(9th  Cir.  1965)  349  F.2d  660.  Nothing  having  been  pre- 
sented on  this  argument,  the  argument  must  neces- 
sarily fall  and  with  it,  incidentally,  falls  the  case  upon 
which  Heiser  primarily  relies  [Heiser  Br.  19]  to  re- 
fute the  application  of  major-minor  fault  rule.  Feige 
V.  Hurley  (6th  Cir.  1937)  89  F.2d  575  was  a  "failure 
to  hear"  case,  as  the  appellate  court  clearly  noted  at 
page  577. 

(iii)  There  is  no  substantial  evidence  regarding  the 
visibility  of  Heiser's  boat  in  silhouette  against  the  back- 
ground lights  of  Black  Meadow  Landing.  The  infer- 
ence proposed  by  Heiser,  which  does  not  appear  as  a 
finding,  is  contrary  to  the  testimony  of  the  witnesses 
actually  on  the  water  and  those  standing  on  shore.  See 
for  example  the  testimony  of  Bird  [R.  690-691]  and 
Parmelee  [R.  719,  724].  Chief  Bandel  was  not  on  the 
water  that  night  and  his  testimony  was  hypothetically 
stated.    [R.  401]. 

The  trial  court  must,  therefore,  necessarily  have  con- 
cluded that  Pearson's  fault  lay  in  his  failure  to  see  the 
approaching  Heiser  craft  without  more.  This,  it  is  sub- 
mitted, is  not  the  law.  Even  the  authorities  cited  by  both 
appellees  show  that  a  variable  standard  is  applicable  to 
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the  duties  and  obligations  of  a  lookout.  In  addition, 
numerous  courts  have  held  that  the  absence  of  a  lookout 
does  not  violate  the  standard  required  by  the  lookout 
rule.  E.g.  Lind  v.  United  States  (2nd  Cir.  1946)  156  F.2d 
231;  AtJcins  v.  Lorentzen  (5th  Cir.  1964)  328  F.2d  66; 
Koch  Ellis  Marine  Contractors,  Inc.  v.  Chemical  Barge 
Lines,  Inc.  (5th  Cir.  1955)  224  F.2d  115. 

In  effect,  the  trial  court  failed  to  give  any  weight  to 
the  need  for  evaluation  which  the  situation  confronting 
Heiser  presented.  As  the  Lind  case  points  out,  it  is  not 
enough  that  a  lookout  perceive  an  approaching  object; 
a  lookout  must  also  evaluate  the  object  accurately  so  as 
to  take  evasive  action.  On  the  evidence  before  the  trial 
court,  there  is  nothing  to  show  that  Pearson  could  have 
evaluated  either  Heiser's  course  or  speed.  In  disregard- 
ing this  aspect  of  the  lookout  problem,  the  trial  court 
imposed  an  absolute  standard.  Such  a  standard  is  not  a 
question  of  fact  but  is  always  a  matter  for  the  court  and 
as  such  should  be  corrected  by  this  Court.  Restatement, 
Torts  2nd,  Section  328B ;  Cf.  Amaya  v.  Home  Ice  Co., 
Inc.  (1963)  59  CaL2d  295. 

II 

Even  viewed  as  a  matter  of  fact,  the  trial  court's  finding 
of  negligence  and  causation  was  clearly  erroneous. 

As  we  have  indicated,  we  view  the  nature  of  this  ap- 
peal as  being  one  arising  out  of  an  improper  standard 
of  care  imposed  upon  a  small  boat  operator.  However, 
even  assuming  that  only  fact  issues  are  presented  for 
review,  we  nevertheless  believe  that  the  finding  as  to 
negligence  and  causation  [R.  77]  is  clearly  erroneous. 
Both  appellees  stress  that  Pearson  was  still  "looking 
for  a  hat"  at  the  time  of  the  collision.  Accejjting  this  and 
the  District  Court's  finding  of  that  effect,  wherein  is  the 
negligence  ? 


Was  it  negligent  for  Pearson  to  concern  himself  with 
a  prominence  on  which  he  feared  grounding!  Was  it 
negligent  for  him  not  to  anticipate  that  the  only  other 
boat  on  the  water  —  a  boat  which  he  knew  was  safely 
past  him  and  headed  for  shore  —  would  suddenly  reverse 
course  and  charge  blindly  and  jirecipitately  at  him  I  We 
submit  not. 

The  Heiser  brief  stresses  "danger"  on  confined  waters 
trafficked  by  speed  boats  as  though  peaceful  Lake  Ha- 
vasu  was  a  busy  harbor  with  craft  roaring  all  about  at 
high  speeds.  Actually  at  10 :00  o'clock  on  a  Friday  night 
there  was  very  little  activity.  The  only  testimony  on 
this  was  in  cross-examination  of  Pearson.  He  saw  lights 
of  one  boat  which  passed  astern  of  him  coming  down 
river  (R.  131).  Pearson  bad  completed  the  turn  a  con- 
siderable time  before  the  collision  (R.  144).  He  con- 
tinued at  slow  speed  of  not  more  than  2  or  3  mph  (R.  138, 
R.  144).  He  was  asked: 

"Q  Right,  and  you  knew  and  had  reason  to  know 
that  the  area  around  this  point  was  heavily  traveled 
with  weekend  vacationers,  many  of  whom  had  ex- 
perience and  many  of  whom  did  not  have  experience 
in  the  operation  of  small  boats,  did  you  not? 

THE  COURT:   At  what  time,  counsel? 
BY  MR.  CAIDEN: 

Q  At  the  time  you  were  out  there  that  evening? 

A  No,  sir,  there  was  not  a  lot  of  traffic  at  that  time 
of  the  —  on  a  Friday  night,  in  the  water,  if  you  are 
talking." 

The  Heiser  brief  also  discusses  the  risk  when  speed 
boats  capable  of  30  mph  approach  each  other.  We  would 
readily  grant  that  if  Pearson  had  been  speeding  at  30 
mph,  or  even  much  less,  and  thereby  risking  running 
down  another  boat,  a  vastly  different  standard  of  care 
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would  have  been  required.  Here,  however,  Pearson  was 
proceeding  slowly,  at  2  to  3  mph  (R.  49,  50,  82,  144).  He 
had  no  reason  to  expect  another  boat,  particularly 
Heiser's,  might  head  for  him  without  even  a  lookout  and 
run  him  down. 

The  speed  of  the  Heiser  boat  is  de-emphasized  in  the 
Heiser  brief  by  referring  to  the  testimony  of  Heiser  that 
he  accelerated  gradually  (R.  222),  and  ultimately  reached 
a  speed  of  about  20-23  mph  (F.  11).  However  Heiser 
testified  he  did  speed  up  after  he  completed  his  turn 
(R.  223)  and  Schoning  confirmed  that  Heiser  accelerated 
as  he  came  out  of  the  turn  (R.  270).  Bird,  who  watched 
the  Heiser  boat  from  the  shore  also  confirmed  that 
Heiser  accelerated  away  from  the  landing  at  a  speed  up 
to  20  or  25  mph  (R.  690,  691). 

The  Heiser  brief  quotes  at  length  from  Pearson's 
description  of  the  collision  made  during  Coast  Guard 
proceedings  a  few  days  after  the  accident.  Portions  are 
italicized.  It  is  apparently  suggested  that  it  was  some- 
how wrong  for  Pearson  to  be  concerned  about  the  point 
of  land  to  his  left  which  he  was  watching  for  to  be  sure 
to  avoid  running  agroimd.  The  District  Court  found 
Pearson's  attention  was  "predominantly  to  his  left," 
apparently  concluding  this  was  negligent.  We  submit 
such  a  conclusion  is  wholly  unjustified. 

In  the  same  quote  on  Page  8  of  the  Heiser  brief  coun- 
sel italicize  Pearson's  words,  "I  didn't  pay  much  atten- 
tion." Taken  in  context,  it  is  clear  Pearson  referred  only 
to  the  boat  which  had  passed  astern  of  Pearson,  —  not 
to  what  Pearson  was  doing  just  before  collision.  (R.  142, 
143). 

On  Page  9  counsel  also  emphasize  the  argument  that 
Pearson  was  also  "still  looking  for  the  hat"  at  the  time 
of  collision  —  urging  of  course  that  tliis  also  was  negli- 
gent. 


Indeed,  appellees  present  to  this  Court  a  case  which 
was  not  before  the  court  below.  To  say  that  a  boat  opera- 
tor traveling  at  high  speeds  in  a  heavily  traffiicked  area 
should  be  alert  has  little  to  do  with  the  facts  of  this  case. 
Of  even  more  importance,  the  trial  court  should  have 
recognized  that  Pearson's  failure  to  see  Heiser  was  in  no 
way  an  effective  cause  of  the  accident.  At  most,  it  was 
merely  a  condition  upon  which  the  apparent  and  con- 
ceded negligence  of  Heiser  operated.  P.  Dougherty  Co.  v. 
United  States  (3rd  Cir.  1953)  207  F.2d  626,  631,  cert.  den. 
(1954)  347  U.S.  912,  and  authorities  cited.  As  indicated 
by  the  cases  set  out  in  our  opening  brief,  the  negligence 
of  Heiser,  in  itself,  was  sufficient  to  account  for  the  colli- 
sion. Compania  de  Maderas  de  Caibarien  S.A.  v.  The 
QUE  EN  ST  ON  HEIGHTS  (5th  Cir.  1955)  220  F.2d  120, 
cert.  den.  350  U.S.  824.  In  the  circumstances,  Pearson 
was  entitled  to  have  his  fault  and  its  effect  upon  the  colli- 
sion established  beyond  a  reasonable  doubt.  Compania 
Nacional  de  Navegacao  Casteiro  Patrimonio  v.  Cabins 
Tanker  Industries,  Inc.  (4th  Cir.  1961)  285  F.2d  592,  594, 
cert.  den.  366  U.S.  948.  This,  it  is  submitted,  was  not 
done,  and  for  this  reason  the  trial  court's  decree  should 
be  reversed. 


in 

Assuming  Pearson's  fault,  the  major-minor  fault  rule 
should  nevertheless  have  been  applied. 

Heiser  proposes,  without  citation  to  authority,  that 
the  trial  court  was  governed  by  rules  for  a  crossing  situ- 
ation in  which  the  Pearson  boat  was  the  burdened  vessel. 
This  is  clearly  not  the  case.  The  navigating  rules  pre- 
suppose that  approaching  vessels  are  in  sight  of  one 
another  and  can  check  each  other's  position.  Lind  v. 
United  States,  supra;  Borcich  v.  Ancich  (9th  Cir.  1951) 
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191  F.2d  392  (and  cases  cited  at  note  4).  While  Heiser 
was  proceeding  away  from  Pearson  no  relation  between 
them  existed.  There  was  no  need  for  precaution  on 
Pearson's  part.  Only  when  Heiser  turned  did  a  "risk 
of  collision"  arise.  At  that  point  Heiser  know  where 
Pearson  was  and  knew  he  was  headed  toward  Pearson. 
Pearson  then  had  no  reason  to  suspect  Heiser's  ap- 
proach. Even  assuming  he  thereafter  failed  to  see  him, 
such  failure  occurred  in  extremis  and  was  subject  to  the 
application  of  the  rule  governing  special  circumstances. 
Obviously  the  Court  so  felt.  Had  it  not,  then  why  would 
it  have  ruled  against  Heiser  (presumably  the  privileged 
vessel)  without  taking  the  case  under  submission  while 
submitting  the  question  of  liability  of  the  burdened  ves- 
sel. On  the  facts  found,  the  Court  cannot  have  applied 
the  crossing  rules.  We  submit  it  would  have  been  clearly 
erroneous  for  it  to  do  so. 

The  cases  upon  which  Heiser  relies  to  establish  the 
nonapplicability  of  the  major-minor  fault  rule  do  not 
do  so  for  this  situation.  The  case  which  Heiser  says  is 
most  favorable  to  his  position  [Feige  v.  Hurley,  supra] 
has  already  been  distinguished.  The  Tug  M  ALU  CO  I 
ease  [Esso  Standard  Oil  Company  v.  Oil  Screw  Tug 
MALUCO  I  (4th  Cir.  1964)  332  F.2d  211]  is  one  in  which 
the  court  was  dealing  only  with  the  question  of  position- 
ing a  special  lookout,  in  circumstances  where  the  helms- 
man was  blinded  by  an  approaching  searchlight  aboard 
the  tanker  with  which  she  ultimately  collided.  Curtis 
Bay  Towing  Company  v.  Sadowski  (4th  Cir.  1957)  247 
F.2d  422  lacks  two  critical  elements  which  are  present 
here ;  namely,  the  short  interval  of  time  within  which  to 
sight  the  approaching  Heiser  craft  and,  second,  the  im- 
possible problem  of  evaluation  which  confronted  Pear- 
son. It  is  submitted  that  this  case  is  properly  resolved 
upon  the  principles  of  yet  another  decision  of  the  Fourth 
Circuit : 
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"The  case  is  a  typical  one  for  the  application  of 
the  established  rule  that  when  the  fault  on  the  part 
of  one  vessel  in  a  collision,  sufficient  to  account  for 
the  disaster,  is  established  by  uncontroverted  proof 
it  is  not  enough  to  raise  doubts  about  the  manage- 
ment of  the  other  vessel,  but  in  order  to  hold  her 
liable  there  must  be  proof  of  fault  beyond  a  reason- 
able doubt."  Compania  Nacional  De  Navegacao 
Casteiro  Patrimonio  v.  Cabins  Tanker  Industries, 
Inc.,  supra,  at  594. 


CONCLUSION 

For  the  foregoing  reasons  and  for  the  reasons  set  out 
in  our  opening  brief  we  submit  the  trial  court  erred 
both  in  the  legal  standard  which  it  applied  to  Pearson's 
conduct  and  in  the  factual  standard  from  which  it  drew 
its  findings  of  negligence  and  proximate  cause. 

Respectfully  submitted, 

LiLucK,  McHosE,  Wheat, 
Adams  &  Charles 

John  C.  McHose 
David  Brice  Toy 

Attorneys  for  Appellant 
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United  States  Court  of  Appeals 

FOR  THE  NINTH  CIRCUIT 


Charles  H.  Lundquist, 

Counter-Claimant  and  Appellant, 


vs. 


Joe  Turner, 


Counter-Defendant  and  Appellee. 


Appeal  From  the  United  States  District  Court 
Central  District  of  California. 


APPELLANT'S  OPENING  BRIEF. 


INTRODUCTORY  STATEMENT. 

This  action  was  brought  by  way  of  counterclaim  for 
monetary  relief  based  on  alleged  violations  of  Section 
10(b)  of  the  Securities  Exchange  Act  of  1934  (15 
U.S.C.  Sec.  78(j)(b))  and  Rule  10(b)-5  of  the  Rules 
and  Regulations  of  the  Securities  and  Exchange  Com- 
mission (17  C.F.R.  240.10B-5).  Jurisdiction  is  based 
on  15  U.S.C.  Sec.  78aa  and  15  U.S.C.  Sec.  77y. 

Counterclaimant  Lundquist,  as  a  purchaser  of  $420,- 
000.00  worth  of  securities  issued  under  a  private  offer- 
ing exemption,  sought  damages  against  counterdefend- 
ant  Turner,  another  member  of  the  purchasing  group, 
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for  secretly  selling  part  of  the  securities  to  a  friend, 
secretly  pledging  the  securities  in  violation  of  his  invest- 
ment representations,  destroying  the  exemption  and  mak- 
ing Lundquist's  securities  worthless. 

After  a  two-day  trial,  the  District  Court,  without 
reaching  the  issues  of  damages  or  causation,  found  hat 
the  conduct  of  Turner  was  not  a  violation  of  Section 
10(b)  of  the  Securities  Exchange  Act  of  1934  nor  was 
it  a  violation  of  Rule  10(b)-5  nor  a  violation  of  Sec- 
tion 17(a)  of  the  Securities  Act  of  1933  (15  U.S.C. 
Sec.  77q),  and  entered  judgment  against  Lundquist  on 
his  counterclaim,  from  which  judgment  Lundquist  has 
appealed. 

STATEMENT  OF  JURISDICTION. 

1.  The  statutory  provisions  believed  to  sustain  the 
jurisdiction  of  the  District  Court  are  Title  15  U.S.C. A. 
Sections  ITv  and  78aa. 

Title  15  U.S.C.A.  Section  71yi  provides  that  the  Dis- 
trict Courts  of  the  United  States  shall  have  jurisdic- 
tion of  offenses  and  violations  under  the  Securities  Act 
of  1933  and  under  the  rules  and  regulations  promulgated 
by  the  Commission  in  respect  thereto  and  of  all  suits 
in  equity  and  actions  at  law  brought  to  enforce  any  li- 
ability or  duty  created  by  the  Securites  Act  of  1933. 
Such  suit  or  action  may  be  brought  in  the  District 
where  the  defendant  is  found  or  in  the  District  where 
the  offer  or  sale  took  place  if  the  defendant  participated 
therein. 
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Title  15  U.S.C.A.  Section  78aa  grants  to  the  Dis- 
trict Courts  of  the  United  States  the  same  jurisdiction 
with  respect  to  violations  of  the  Securities  Exchange 
Act  of  1934  or  the  rules  and  regulations  thereunder. 

The  jurisdiction  of  the  Federal  Court  is  independent 
of  diversity  and  amount  in  controversy  in  such  situa- 
tion. 

Deckert  v.  Independence  Shares  Corporation, 
311  U.S.  282,  61  S.  Ct.  229,  85  L.  ed.  189 
(1940). 

This  United  States  Court  of  Appeals  has  jurisdiction 
to  review  the  judgment  in  question  by  reason  of  Title 
28  U.S.C.A.  Section  1291  which  gives  jurisdiction  to 
the  Courts  of  Appeals  of  appeals  from  all  final  deci- 
sions of  the  District  Courts  of  the  United  States  and 
by  reason  of  Title  28  U.S.C.A.  Section  1294  which  di- 
rects that  appeals  from  reviewable  decisions  of  the  Dis- 
trict Courts  shall  be  taken  to  the  Court  of  Appeals  for 
the  Circuit  embracing  the  District  Court. 

2.  The  existence  of  jurisdiction  of  the  District 
Court  arises  out  of  the  following  pleadings : 

(a)  The  Counterclaim  of  Charles  H.  Lundquist 
("Lundquist"  herein)  [Rec.  2]*,  which  alleges  that 
Turner  violated  Rule  10(b) -5  in  connection  with 
the  purchase  and  sale  of  a  security  and  in  so  doing 
used  means  or  instrumentalities  of  interstate  com- 
merce and  the  mails  [Rec.  20,  21] ; 

(b)  The  Notice  of  Appeal  [Rec.  120]. 


♦References  to  the  Record  on  Appeal  are  cited  herein  by  the 
abbreviation  "Rec."  followed  by  the  page  number. 


STATEMENT  OF  THE  CASE. 

A.     Statement  of  the  Pleadings. 

The  case  at  bar  against  Appellee  Turner  arises  under 
Section  10b  of  the  Securities  Exchange  Act  of  1934 
and  Rule  10(b) -5  of  the  Rules  and  Regulations  of  the 
Securities  and  Exchange  Commission,  17  C.F.R. 
240.10B-5. 

The  pleadings  framing  the  issues  involved  in  this 
case  are : 

(1)  The  Counterclaim  of  Lundquist  [Rec.  20] 
filed  as  a  part  of  his  Answer  to  First  Amended 
Complaint  [Rec.  2]  ; 

(2)  Turner's  Reply  to  Counterclaim  [Rec.  24]. 

Since  the  original  action  brought  by  Turner  had  been 
dismissed  previously,  the  Pre-Trial  Conference  Order 
(which  involved  many  matters  unrelated  to  the  Counter- 
claim) was  not  used  in  the  trial  of  the  Counterclaim; 
rather,  the  Trial  Court  asked  for  and  received  addi- 
tional briefs  and  legal  memoranda,  consisting  of : 

(3)  Trial  Brief  of  Counterclaimant  Lindquist 
[Rec.  39] ; 

(4)  Turner's  "Plaintiff's  Legal  Memorandum" 
[Rec.  54] ; 

(5)  Opening  Brief  of  Counterclaimant  Lund- 
quist on  Questions  of  Turner's  Violation  of  the 
Securities  Acts  [Rec.  62]  ;  and 

(6)  Reply  Brief  of  Counterclaimant  Lundquist 
to  Turner's  Legal  Memorandum  [Rec.  91]. 

The  Counterclaim  is  set  forth  commencing  at  page 
20  of  the  Record  on  Appeal,  and  incorporates  by  refer- 
ence portions  of  the  Fifteenth  Affirmation  Defense  in 
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the  Answer  commencing  at  page  13  of  the  Record  on 
Appeal.  The  Counterclaim  is  framed  in  two  causes  of 
action,  the  first  alleging  that  Turner  engaged  in  con- 
duct constituting  a  violation  of  10b  of  the  Securities 
Exchange  Act  of  1934  and  Rules  10(b) -5  under  that 
Act,  causing  Lundquist  damage,  and  the  second  cause 
of  action  alleging  that  Turner  set  about  to  and  did 
wreck  United  States  Chemical  Milling  Corporation 
(herein  called  "the  Company")  in  order  to  cover  up  his 
wrongdoing,  and  caused  Lundquist  additional  damage. 
In  his  Reply,  Turner  sets  up  a  general  denial  and  urges 
that  the  Counterclaim  fails  to  state  a  claim  or  a  cause 
of  action. 

B.     Statement  of  the  Facts. 

The  facts  are  practically  undisputed,  and  Turner  ad- 
mitted most  of  the  matters  upon  which  Lundquist 
seeks  to  establish  his  right  to  relief.  In  the  following 
recitation  of  the  facts,  all  references  to  the  Reporter's 
Transcript  refer  to  portions  of  Turner's  own  testimony 
unless  otherwise  indicated. 

(1)   The   "Private   Offering"    Debenture   Issue. 

On  about  December  1,  1960,  Turner  signed  a  Deben- 
ture  Agreement  bearing  that  date  [Ex.  B].  •;ff  received 
it  in  the  mail,  read  it,  signed  it,  and  mailed  it  back  to 
the  Company  [R.  T.  24,  25]*. 

This  agreement  was  between  the  Company,  as  bor- 
rower, and  fifteen  individuals,  including  Lundquist  and 
Turner,  as  lenders,  and  provided  for  the  purchase  by  the 
lenders  of  6%  ten  year  convertible  notes  (herein  some- 


*References  to  the  Reporter's  Transcript  of  Proceedings  are 
indicated  by  the  initials  "R.  T."  followed  by  the  page  number(s) 
of  the  Transcript. 


times  called  "debentures")  of  the  Company  in  various 
amounts  for  the  different  lenders.  Lundquist  was  to 
purchase  $420,000.00  principal  amount  of  notes,  and 
Turner  was  to  purchase  $125,000.00  worth  [Para.  2, 
p.  1  of  Ex.  B].  Lundquist's  $420,000.00  subscrip- 
tion was  comprised  of  $120,000.00  cash  and  $300,- 
000.00  cancellation  of  indebtedness  [Ex.  B,  p.  2]. 

The  obligations  of  each  lender,  including  Lundquist, 
to  purchase  the  notes  was  conditional,  and  the  agreement 
stated  in  part : 

"3.  Conditions.  Your  obligation  to  purchase 
and  pay  for  the  Notes,  or  cancel  indebtedness  for 
the  Notes,  is  subject  to  the  satisfaction,  on  or  be- 
fore the  date  of  closing,  of  the  following  con- 
ditions : 

"(A)   You   shall   have   received   from   counsel 
for  the  Company  a  favorable  opinion,  satisfac- 
tory to  you  and  your  counsel  as  to : 
*  *  * 

"(iii)  The  exemption  of  the  sale  and  delivery 
of  the  Notes  from  the  registration  requirements 
of  the  Securities  Act  of  1933,  as  amended,  *  *  * 

"(B)  The  representations  and  warranties  con- 
tained in  paragraph  9  shall  be  true  on  and  as  of 
the  date  of  closing  *  *  *  with  the  same  effect  as 
though  svich  representations  and  warranties  had 
been  made  on  and  as  of  the  date  of  such  closing; 
*  *  *  there  shall  exist  on  the  date  of  such  clos- 
ing no  condition,  event  or  act  which  constitute 
an  event  of  default  as  defined  in  paragraph  8; 
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Included  among  the  representations  and  warranties 
of  paragraph  9  was  the  following,  appearing  on  page 
12  of  Exhibit  B  : 

"(F)  Neither  the  Company  nor  any  agent  acting 
on  its  behalf  (i)  has  offered  the  Notes  or  any  part 
thereof  or  any  similar  obligation  of  the  Company 
for  sale  to,  or  solicited  any  offers  to  buy  the  Notes 
or  any  part  thereof  or  any  similar  obligation  of 
the  Company  from,  anyone  other  than  yourself,  or 
(ii)  will  sell  or  offer  for  sale  the  Notes  or  any 
part  thereof  or  any  similar  obligation  of  the  Com- 
pany to,  or  solicit  any  offers  to  buy  the  Notes  or 
any  part  thereof  or  any  similar  obligation  of  the 
Company  from,  any  person  or  persons  so  as  to 
bring  the  issuance  or  sale  of  the  Notes  within  the 
provisions  of  Section  5  of  the  Securities  Act  of 
1933,  as  amended." 

Included  among  the  events  of  default  was  the  fol- 
lowing language : 

"8.     Events  of  Default. 

"(A)  The  occurrence  of  any  of  the  following 
events  will  constitute  an  event  of  default : 

"(5)  The  Company  has  made  any  material  repre- 
sentation herein,  or  otherwise  in  writing  in  connec- 
tion with  this  Agreement  and  the  transaction  hereby 
contemplated,  and  any  such  representation  shall 
prove  to  have  been  false  in  any  material  respect  on 
the  date  as  of  which  made ;". 

In  December  of  1960  and  prior  to  the  actual  issuance 
of  the  Debenture,  Turner  received  through  the  mails  a 
letter  from  the  Company  [Ex.  E]]  which  he  read 
[R.  T.  42,  43]. 
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This  letter  advised  Turner  that  the  Commissioner  of 
Corporations  of  the  State  of  Cahfornia  had  issued  an 
appropriate  permit  authorizing  the  Company  to  sell  and 
issue  its  6%  Subordinated  Convertible  Notes  pursuant 
to  the  terms  and  provisions  of  the  agreement  dated  De- 
cember 1,  1960  executed  by  Turner  [Ex.  B]  and  fur- 
ther notifying  Turner  that  the  closing  date  would  be 
January  3,  1961,  and  further  advising  Turner  as  fol- 
lows: 

"The  Commissioner  of  Corporations  has  re- 
quired, in  lieu  of  the  Notes  being  escrowed  with 
the  Commissioner  of  Corporations  as  has  been  re- 
quired in  similar  situations,  that  the  Notes  and 
Note  Agreement  be  stamped  with  a  notation  to 
the  effect  that  the  Notes  may  not  be  transferred 
without  the  prior  approval  of  the  Commissioner 
of  Corporations.  Legal  counsel  has  informed  us 
that  the  notation  of  this  restriction  will  appear 
only  on  the  Notes  and  Note  Agreement  and  will 
not  apply  to  any  common  stock  which  may  be  re- 
ceived by  you  upon  subsequent  conversion  of  these 
Notes." 

The  permit  of  the  Commissioner  of  Corporations 
[Ex.  K]  authorized  the  Company  to  sell  and  issue  its 
securities  to  the  fifteen  lenders  on  certain  conditions 
including  the  following: 

"(a)  That  the  notes  authorized  by  paragraph  1 
hereof  shall  not  be  issued,  executed,  sold  or  of- 
fered for  sale  unless  and  until  said  notes  shall  have 
a  legend  thereon  to  the  following  effect :  'The  sale 
or  issuance  of  this  note  is  authorized  by  a  permit 
of  the  Commissioner  of  Corporations  of  the  State 
of   California  and  is   subject   to  all  of  the   terms 
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and  conditions  set  forth  in  said  permit  and  the 
owner  of,  or  person  entitled  to  the  notes  authorized 
to  be  sold  and  issued  by  paragraph  1  of  said 
permit  shall  not  consummate  a  sale  or  transfer  of 
said  notes,  or  any  portion  thereof,  or  receive  any 
consideration  therefor  prior  to  conversion  until  the 
written  consent  or  permit  of  the  Commissioner  of 
Corporations  shall  have  been  obtained  so  to  do.' 

"(b)  That  the  owner  of,  or  person  entitled  to 
the  notes  authorized  to  be  sold  and  issued  by 
paragraph  1  hereof  shall  not  consummate  a  sale 
or  transfer  of  said  notes,  or  any  portion  thereof, 
or  receive  any  consideration  therefor  prior  to  con- 
version until  the  written  consent  or  permit  of  the 
Commissioner  of  Corporations  shall  have  been  ob- 
tained so  to  do." 

Under  date  of  January  3,  1961,  the  law  firm  of  O'Mel- 
veny  &  Myers,  counsel  for  the  Company,  issued  to  Turn- 
er and  Lundquist  and  the  other  lenders  named  in  the 
agreement  of  December  1,  the  legal  opinion  of  said 
law  firm  in  accordance  with  the  condition  set  forth  in 
paragraph  3(a)  of  Exhibit  B.  This  legal  opinion 
[Ex.  J]  stated  in  part  as  follows: 

"On  the  basis  of  the  foregoing  examination  and 
in  reliance  thereon  and  on  all  such  other  matters 
as  we  deem  relevant  in  the  circumstances,  includ- 
ing our  understanding  that  you  are  familiar  with 
the  business  and  financial  condition  of  the  Com- 
pany, we  are  of  the  opinion  that 
*  *  * 

"(iii)  The  offering,  issuance,  sale  and  deliv- 
erv  of  the  Notes  is  exempt  from  the  registra- 
tion requirements  of  the  Securities  Act  of  1933, 
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as  amended,  pursuant  to  Section  4(1)  thereof, 
as  a  transaction  by  an  issuer  not  involving  of- 
fering or  sale; 

*  *  * 

"In  rendering  our  opinion  under  (iii)  above 
we  are  relying  in  your  representations  contained 
in  paragraph  10  of  the  Agreement  that  you  are 
purchasing  the  Notes  for  your  private  personal  in- 
vestment with  no  intention  of  reselling  or  other- 
wise distributing  the  Notes  and  that  the  shares  of 
Common  Stock  which  you  may  acquire  upon  con- 
version of  the  Notes  will  also  be  acquired  by  you 
for  your  private  personal  investment  or  for  your 
own  account,  with  no  intention  of  reselling  or 
otherwise  distributing  such  shares." 

Turner's  representations  contained  in  paragraph  10 
of  the  Agreement,  referred  to  in  the  foregoing  legal 
opinion,  are  set  forth  on  page  13  of  Exhibit  B  and  read 
as  follows : 

"10.  Rep-resentations  of  the  Purchasers.  Each 
of  you,  severally  and  not  jointly,  represents  and 
warrants,  and  in  making  this  sale  to  you  it  is 
specifically  understood  and  agreed,  that  the  Notes 
being  acquired  by  you  are  being  acquired  and  will 
be  taken  and  received  for  your  private  personal  in- 
vestment for  your  own  account  with  no  intention 
of  reselling  or  otherzvise  distributing  the  Notes 
and  that  the  shares  of  Common  Stock  which  you 
may  acquire  upon  the  conversion  of  the  Notes  or 
any  part  thereof  will  also  be  acquired  by  you  for 
your  private  personal  investment  for  your  own 
account  with  no  intention  of  reselling  or  otherwise 
distributing   such   shares.      You    fully   comprehend 
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that  the  Company  is  relying  to  a  material  degree 
on  your  representations  and  warranties  contained 
therein  and  with  such  realization  you  authorize 
the  Company  to  act  as  it  may  see  fit  in  full  reliance 
hereon.  Each  of  you,  severally  and  not  jointly, 
does  hereby  indemnify  the  Company  and  agrees 
to  hold  it  harmless  from  and  against  any  and  all 
damages  suffered,  and  liabilities  incurred  by 
it,  including  liabilities  for  attorneys'  fees,  arising 
out  of  any  inaccuracy  in  the  representations,  cove- 
nants and  warranties  made  in  this  Paragaph  10." 
(Italics  added.) 

The  Agreement  further  stated  in  Paragraph  11  (B) 
[p.  13  of  Ex.  B]  : 

"All  covenants  and  agreements  in  this  Agree- 
ment contained  by  or  on  behalf  of  any  of  the 
parties  hereto  shall  bind  and  inure  to  the  benefit 
of  the  respective  legal  representatives,  successors 
and  assigns  of  the  parties  hereto,  whether  or  not 
so  expressed."  (Emphasis  suppHed.) 

(2)  Turner's  Undisclosed  Deal  With  Roland. 

Prior  to  signing  the  Debenture  Agreement  of  De- 
cember 1,  1960  [Ex.  B],  Turner  made  a  private  agree- 
ment with  Glenn  Roland  [R.  T.  195]  (a  close  friend  of 
Turner's  and  who  happened  to  be  Secretary  and  Treas- 
urer of  the  Company)  that  $25,000.00  of  the  $125,- 
000.00  debenture  purchased  by  Turner  under  the  De- 
cember 1,  1960  Agreement  would  be  held  for  Roland, 
who  was  not  one  of  the  15  lenders  named  in  the  Agree- 
ment. Roland  agreed  he  would  pay  Turner  $25,000.00 
within  a  certain  period  of  time  [R.  T.  32-33]. 
Turner  did  not  tell  any  of  the  other  fourteen  persons 
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whose  names  appear  on  the  Debenture  Agreement  that 
he  was  in  fact  purchasing  $25,000.00  of  the  $125,000.00 
purchase  for  Mr.  Roland  [R.  T.  33-34].  Ahhough 
Turner  knew  that  the  debenture  issue  was  subject  to 
the  terms  of  a  permit  obtained  from  the  CaHfornia 
Commissioner  of  Corporations  [R.  T.  42],  Turner  did 
not  advise  the  California  Corporations  Commissioner 
of  any  of  his  dealings  with  Roland  [R.  T.  44].  Turner 
also  did  not  notify  Lundquist  at  any  time  prior  to 
the  issuance  of  the  debenture  that  he  had  an  arrange- 
ment with  Roland  [R.  T.  44],  nor  did  Turner  ever  ad- 
vise Lundquist  or  the  Company  that  he  had  an  ar- 
rangement with  Roland  concerning  Roland's  participa- 
tion in  Turner's  debenture  [R.  T.  45].  Roland  paid 
Turner  the  $25,000.00  as  agreed  a  year  later  [R.  T. 
49],  but  by  letter  dated  December  9,  1961  [Ex.  F],  and 
by  financial  statement  given  by  Mr.  Turner  to  his  bank 
on  January  18,  1962  [pages  96a  and  96b  of  the  deposi- 
tion of  J.  R.  Montgomery  filed  in  evidence  in  this  case] 
Turner  was  still  representing  that  the  full  $125,000.00 
face  value  of  the  debentures  were  solely  his  own  and 
he  did  not  disclose  Roland's  interest  therein  [R.  T.  55, 
60]. 

Lnudquist  testified  that  he  put  $420,000.00  in  cash 
into  the  Company,  $120,000.00  of  which  was  put  in 
between  December  1,  1960  and  January  3,  1961.  Lund- 
quist testified  he  would  not  had  paid  in  this  $120,- 
000.00  had  he  not  believed  the  debenture  issue  was  go- 
ing to  go  through  [R.  T.  116-117].  Lundquist  testi- 
fied he  converted  all  of  his  debentures  into  common 
stock  of  the  Company  at  $12.00  per  share  [R.  T.  162] 
within  a  few  months  after  the  debentures  were  issued 
[R.  T.  117],  that  he  believed  the  debenture  issue  was 
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legal  and  valid  and  that  on  the  date  Lundquist  con- 
verted his  debentures  into  stock,  he  relied  upon  the 
opinion  letter  of  O'Melveny  &  Myers  [Ex.  J;  R.  T. 
119].  Lundquist  further  testified  that  on  the  date  he 
converted  his  debentures  into  stock,  he  did  not  believe 
there  was  any  defect,  irregularity  or  illegality  surround- 
ing the  debenture  issue  [R.  T.  122]  and  that  he  gave 
up  his  short  term  loan  position  represented  by  the 
$420,000.00  he  had  advanced  to  the  Company  and  ac- 
cepted the  subordinated  long  term  debentures  in  the 
face  amount  of  $420,000.00  in  reliance  on  the  validity 
of  the  debenture  issue  [R.  T.  123]  and  that  he  con- 
verted his  debentures  into  stock  of  the  Company  in  re- 
liance upon  the  validity  of  the  debenture  issue  [R.  T. 
123]. 

There  is  no  evidence  in  the  record  that  anyone  other 
than  Turner  and  Roland  themselves  knew  of  the  ex- 
istence of  this  deal  between  Turner  and  Roland  at  any 
time  prior  to  the  commencement  of  this  litigation.  The 
District  Court  was  satisfied  that  Turner  did  not  dis- 
close to  anybody  the  fact  that  $25,000.00  of  the  $125,- 
000.00  worth  of  debentures  Turner  purchased  was  to 
go  to  Mr.  Roland  [R.  T.  224,  225]. 

(3)   Turner's  Pledge  Agreement  With  His  Bank. 

Turner  testified  that  J.  R.  Montgomery,  who  was 
Turner's  Oklahoma  banker,  came  out  to  California  to 
see  whether  his  bank  should  lend  Turner  the  money  to 
purchase  the  debentures  [R.  T.  26].  Turner  arranged 
with  the  banker  to  borrow  the  money  for  the  purchase  ^ 

of  the  debentures  and  for  the  pleading  of  the  deben-  -f^'^^'^^'' 
tures  when  purchased  in  order  to  secure  the  loan  [R.  T. 
27],   and  by  arrangement   with  the   United   California 
Bank  caused   the   debenture   to   be   transmitted    to    the 
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Oklahoma  Bank  with  whom  he  had  arranged  financing 
[R.  T.  34]. 

Turner  never  notified  the  CaHfornia  Corporations 
Commissioner  that  he  had  an  arrangement  to  pledge  his 
entire  debenture  purchase  to  the  Oklahoma  bank  [R.  T. 
44-45],  and  he  never  notified  Lundquist  that  he  had 
such  an  arrangement  [R.  T.  45],  and  he  never  notified 
the  Company  prior  to  the  filing  of  this  lawsuit  that  he 
had  made  a  pledge  to  the  Oklahoma  bank  [R.  T.  45- 
46].  Turner  testified  that  the  debentures  formed  only 
a  part  of  the  security  for  the  $125,000.00  bank  loan 
[R.  T.  188],  that  the  bank  sent  the  loan  proceeds  to 
the  Company  and  the  Company  sent  the  debentures  to 
the  bank  [R.  T.  188]. 

(4)   Expert  Testimony  That  Turner's  Conduct  Constituted  a 
Violation  of  the  Securities  Laws  and  Rule   10(b)-5. 

Graham  L.  Sterling,  Jr.,  an  attorney  specializing  in 
securities  law,  testified  at  length  concerning  his  expe- 
rience and  qualifications.  He  testified  that  he  reviewed 
the  Debenture  Agreement  of  December  1,  1960  [Ex. 
B],  the  debenture  [Ex.  C],  the  O'Melveny  &  Myers 
legal  opinion  [Ex.  J]  and  the  permit  of  the  Commis- 
sioner of  Corporations  [Ex.  K].  In  response  to  a 
hypothetical  question  based  upon  the  foregoing  examina- 
tion and  the  assumed  facts  that  Turner,  who  signed  the 
Debenture  Agreement  agreeing  to  purchase  $125,000.00 
worth,  had  by  oral  agreement  with  Roland  agreed  that 
$25,000.00  of  said  $125,000.00  debenture  issue  was  to 
be  purchased  by  Turner  for  the  benefit  of  Roland,  who 
had  agreed  to  pay  Turner  $25,000.00  therefor  in  a  year, 
and  that  Turner  omitted  to  disclose  his  arrangement 
with  Roland  to  anv  of  the  other  fourteen  lenders  named 
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in  the  Agreement,  and  that  instrumentalities  of  the 
United  States  mail  and  interstate  commerce  were  used 
[R.  T.  206-207J,  that  in  his  opinion  such  conduct 
would  constitute  a  violation  of  Rule  10(b)-5  [R.  T. 
209]. 

Mr.  Sterling  further  testified  that  the  pledge  of  the 
$125,000.00  debenture  by  Turner  to  his  bank  to  secure 
the  loan  Turner  made  for  the  purpose  of  purchasing 
the  debentures,  which  pledge  was  not  disclosed  to  the 
other  debenture  buyers  and  was  not  preceded  by  a  per- 
mit from  the  California  Corporations  Commissioner  per- 
mitting Turner  to  pledge  said  securities,  also  constituted, 
in  Mr.  Sterling's  opinion,  a  violation  of  Rule  10(b)-5 
[R.  T.  209-211].  Sterhng  further  testified  that  in  his 
opinion  the  debenture  [Ex.  C]  is  a  security  under  Fed- 
eral law  [R.  T.  211-212],  and  is  also  a  security  within 
the  meaning  of  the  California  Corporate  Securities  Law 
[R.  T.  212]. 

Mr.  Sterling  further  testified  that  in  his  opinion, 
paragraph  11(B)  of  the  loan  Agreement  [Ex.  B]  ex- 
tended to  the  other  purchasers  of  the  debentures  the 
civil  remedies  afforded  under  Section  10b  of  the  Fed- 
eral Securities  Exchange  Act  [R.  T.  219]. 

In  response  to  a  further  hypothetical  cjuestion  [R.  T. 
221-222],  Mr.  Sterling  testified  that  under  the  circum- 
stances in  this  case  Turner  would  be  an  "underwriter" 
within  the  meaning  of  the  Federal  Securities  Act 
[R.  T.  222]. 
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(5)   Posture  of  the  Case  When  the  District  Court  Ruled. 

The  District  Court  refused  to  hear  any  evidence  of 
causation  or  damage  unless  and  until  it  was  in  a  posi- 
tion to  hold  for  counterclaimant  on  the  question  of 
Hability  [R.  T.  224],  and  the  Court  stated  that  unless 
liability  was  found  under  the  first  cause  of  action  of 
the  counterclaim,  there  would  be  no  consideration  of  the 
other  issues  in  the  case  [R.  T.  179].  The  Court  asked 
for  briefs  on  this  issue  and  thereafter  made  its  ruling 
without  further  evidence. 

The  Court  found  [Rec.  112-114]  that  Turner  had  at 
the  time  he  purchased  the  debentures  in  the  amount  of 
$125,000.00.  an  agreement  to  transfer  $25,000.00 
worth  to  Roland  for  $25,000.00  cash  which  Roland  did 
pay  to  Turner  thereafter,  and  that  Turner  borrowed 
the  $125,000.00  purchase  price  for  his  debentures  from 
two  Oklahoma  banks  and  as  security  for  the  repay- 
ment of  said  loan,  pledged  the  debentures  and  other  as- 
sets to  the  banks.  The  Court  found  that  this  conduct 
was  not  a  violation  of  Section  10b  of  the  Securities  Act 
of  1934,  nor  of  Rule  10(b)-5  of  the  Rules  &  Regula- 
tions of  the  Securities  Exchange  Commission,  and  was 
not  a  violation  of  Section  17 (a)  of  the  Securities  Act 
of  1933.  The  Court  further  found  that  Turner  "did 
not  employ  a  device,  scheme  or  artifice  to  defraud;  did 
not  make  an  untrue  statement  of  a  material  fact;  did 
not  omit  to  state  a  material  fact  necessary  in  order  to 
make  the  statements  made,  in  the  light  of  the  circum- 
stances under  which  they  were  made,  not  misleading; 
and  did  not  engage  in  any  act,  practice  or  course  of 
business  which  operated  as  a  fraud  or  deceit  upon  coun- 
terclaimant in  connection  with  the  purchase  or  sale  of  a 
security."     The  Court  further  found  that  Turner  was 
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not  an  issuer  or  an  underwriter  within  the  meaning  of 
the  Securities  Act  or  Rule  X-lOB-5,  and  accordingly 
entered  judgment  for  Turner  on  the  counterclaim  of 
Lundquist. 

C.     Questions  Presented. 

The  basic  question  presented  is  whether  Turner's  con- 
duct in  pledging  his  debentures  and  his  agreement  to 
sell  a  portion  of  the  same  constituted  a  use  of  a  manipu- 
lative or  deceptive  device  in  violation  of  Rule  X-105B5 
of  the  General  Rules  and  Regulations  under  the  Se- 
curities Exchange  Act  of  1934,  and  Section  10b  of  the 
Securities  Exchange  Act  of  1934. 

Subsidiary  to  the  issues  stated  above  is  the  further 
issue  of  whether,  by  reason  of  his  undisclosed  agree- 
ments with  Roland  and  with  the  banks  to  whom  he 
pledged  the  debentures.  Turner  was  a  statutory  under- 
writer within  the  meaning  of  the  Securities  Act. 

A  second  subsidiary  issue,  and  one  which  appears  to 
be  a  question  of  first  impression,  is  whether  one  sub- 
scriber to  a  securities  issue  may  obtain  the  benefits  of 
the  civil  remedy  under  Section  10b  of  the  Securities 
Exchange  Act  by  a  suit  against  another  purchaser  of 
a  part  of  the  same  issue,  basing  his  suit  upon  conduct 
which  would  clearly  give  the  corporate  issuer  a  cause 
of  action,  where  by  contract  the  corporate  issuer's 
rights  inured  to  all  purchasers. 
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SPECIFICATION  OF  ERRORS  TO  BE  URGED. 

1.  The  District  Court  erred  in  holding  and  de- 
ciding that  Turner  was  not  a  statutory  underwriter 
within  the  meaning  of  Section  4  of  the  Securities  Act 
of  1933,  Title  15  U.S.C.A.  Section  77b(l)  as  it 
existed  at  the  time  of  the  transaction  in  question  and 
thus  Finding  No.  10  [Rec.  114]  is  erroneous,  for 
the  reason  that  Turner  had  a  secret  undisclosed  agree- 
ment with  Roland  whereby  he  bought  one-fifth  of  de- 
benture subscription  for  the  benefit  and  account  of 
Roland,  and  further,  because  Turner  had  arranged  to 
pledge  said  debenture  purchase  to  his  banks  and  did  in 
fact  pledge  them  simultaneously  with  his  purchase. 

2.  The  District  Court  erred  in  holding  that  Turn- 
er's conduct  in  secretly  agreeing  to  purchase  $25,000.- 
00  worth  of  his  $125,000.00  debenture  subscription  for 
the  benefit  of  Roland  was  not  violative  of  Section 
10b  of  the  Securities  Act  of  1934  (15  U.S.C.A.  Sec. 
78b)  :  was  not  violative  of  Rule  10(b)-5  of  the  Rules 
and  Regulations  of  the  Securities  Exchange  Commis- 
sion (17  C.F.R.  240.10B-5);  and  was  not  violative 
of  Section  17(a)  of  the  Securities  Act  of  1933 
(15  U.S.C.A.  Sec.  77q)  [Finds.  Rec.  113]. 

3.  The  District  Court  erred  in  failing  to  find  that 
Turner's  pledge  of  the  debentures  and  his  resale  of  a 
portion  of  the  same  constituted  a  use  of  a  manipulative 
or  deceptive  device  in  violation  of  Rule  10(b)-5  of  the 
General  Rules  and  Regulations  under  the  Securities 
and  Exchange  Act  of  1934,  and  Section  10b  of  the 
Securities  and  Exchange  Act  of  1934,  15  U.S.C.A 
Sec.  78(j). 

4.  The  District  Court  erred  in  failing  to  hold  that 
Turner  did  in  fact  violate  Section  5  of  the  Securities 
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Act  o£  1933,  15  U.S.C.A.  Section  77 {t),  in  that  Turner 
made  use  of  means  or  instruments  of  transportation  or 
communication  in  interstate  commerce  and  of  the  mails 
to  offer  to  sell  a  security  in  a  manner  that  required 
a  registration  statement  to  have  been  filed  as  to  such 
security,  without  a  registration  statement  then  being 
in  effect. 

5.  The  District  Court  erred  in  failing  to  hold  that 
Counterclaimant  Lundquist  could  assert  a  cause  of  ac- 
tion against  Turner  by  reason  of  Turner's  violations 
of  Section  10b  of  the  Securities  and  Exchange  Act  of 
1934  and  of  Rule  10(b)-5  under  the  1934  Act. 

6.  The  District  Court  erred  in  failing  to  find  that 
Turner  violated  the  California  Corporate  Securities  Law 
and  that  such  violation  constituted  a  violation  of  the 
Securities  Exchange  Act  of  1934  and  specifically 
Rule  10(b) -5  thereunder. 

7.  The  District  Court  erred  in  rendering  judgment 
for  Turner  and  against  Counterclaimant  Lundquist  on 
his  Counterclaim. 

8.  To  the  extent  that  the  Findings  and  Judgment 
of  the  District  Court  constitute  a  holding  that  the  de- 
benture did  not  constitute  a  security  within  the  mean- 
ing of  Rule  10(b) -5  or  by  definition  under  the  Securi- 
ties Exchange  Act  of  1934,  said  holding  and  finding 
are  erroneous. 

9.  The  District  Court  erred  in  making  a  finding  in 
the  Second  Cause  of  Action  [Find.  No.  12,  Rec.  114] 
since  the  Court  expressly  restricted  all  evidence  to  the 
issue  of  liability  on  the  First  Cause  of  Action  and 
excluded  evidence  of  damages  and  evidence  bearing  on 
the  Second  Cause  of  Action. 
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SUMMARY  OF  ARGUMENT. 

A.  THE  TRIAL  COURT  IGNORED  THE  CASE 
LAW  IMPLYING  A  PRIVATE  CIVIL  REM- 
EDY FROM  VIOLATION  OF  SECTION  10b 
AND  RULE  10(b)-5. 

B.  TURNER'S  CONDUCT  VIOLATED  RULE 
10(b)-5,  GIVING  LUNDQUIST,  AS  A  CO- 
PURCHASER  OF  THE  SAME  SECURITIES 
ISSUE.  A  CIVIL  REMEDY  AGAINST  TURN- 
ER FOR  DAMAGES. 

C.  THE  CASES  HOLD  CONDUCT  SIMILAR 
TO  TURNER'S  VIOLATES  RULE  10(b)-5. 

D.  CONDUCT  OF  TURNER  ALSO  VIOLATED 
VARIOUS  PROVISIONS  OF  THE  SECURL 
TIES  ACT  OF  1933  AND,  THEREFORE, 
GAVE  RISE  TO  A  CAUSE  OF  ACTION 
UNDER  SECTION  10(b)-5  OF  THE  SECURI- 
TIES EXCHANGE  ACT  OF  1934. 

E.  TURNER'S  CONDUCT  ENTITLED  LUND- 
QUIST TO  RECOVER  IN  A  PRIVATE  AC- 
TION UNDER  SECTION  10(b)  AGAINST 
TURNER. 
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ARGUMENT. 

A.  The  Trial  Court  Ignored  the  Case  Law  Imply- 
ing a  Private  Civil  Remedy  From  Violation  of 
Section  10b  and  Rule  10(b) -5. 

Federal  Courts  have  given  remedies  to  purchasers  and 
sellers  for  violation  of  Section  10(b)  of  the  Securities 
Exchange  Act  of  1934,  which  prohibits  the  use  of 
manipulative  and  deceptive  devices  in  securities  transac- 
tions. 

Ellis  V.  Carter.  291  F.  2d  270  (9th  Cir.  1961); 

Fischman  v.  Raytheon  Mfg.  Co.,  188  F.  2d  783 

(2nd  Cir.  1951); 
Hooper  v.  Motintain  States  Sec.  Corp.,  282  F. 

2d  195  (5th  Cir.  1960); 
Errion  v.    Connell,   236   F.    2d   447    (9th    Cir. 

1956) ; 
Fratt   V.    Robinson.   203    F.    2d   627    (9th    Cir. 

1953). 

Within  the  last  22  years,  Federal  Courts  have  con- 
cluded that,  when  Congress  enacted  the  Securities  Act 
of  1933  (15  U.S.C.  Section  77a,  et  seq.)  and  a  year 
later  the  Exchange  Act  of  1934  (15  U.S.C.  Section 
78a,  et  scq.),  there  should  be  spun  off  of  certain  sec- 
tions of  these  companion  acts  by  implication  certain  civil 
liabilities  for  those  who  violated  this  legislation.  Private 
rights  of  action  have  been  implied  from  sections  of  the 
Securities  Act  of  1933  and  the  Exchange  Act  of  1934 
in  numerous  cases,  including  the  following: 

Osborne  v.  Mallory.  86  F.  Supp.  869,  878.  879 
(S.D.  N.Y.  1949),  which  dealt  with  both 
Section  17  of  the  1933  Act  and  Sections  10b 
and  15(c)  of  the  1934  Act; 
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Baird  v.  Franklin,  141  F.  2d  238  (2nd  Cir. 
1944),  cert,  denied  in  323  U.S.  737,  which 
dealt  with  Section  6(b)  of  the  1934  Act; 

Reniar  v.  Clayton  Securities  Corp.,  81  F.  Supp. 
1014  (B.C.  Mass.  1949),  dealing  with  Sec- 
tions 7(a)  to  7(d)  of  the  1934  Act; 

Slavin  v.  Germantozvn  Fire  Insurance  Co.,  174 
F.  2d  799  (3rd  Cir.  1949),  dealing  with  Sec- 
tion 10(b)  of  the  1934  Act. 

While  the  chief  purpose  of  the  1933  and  1934  Acts 
was  to  regulate  the  issuance  of  securities  and  transac- 
tions upon  the  national  stock  exchanges,  the  courts  have 
extended  the  civil  remedies  available  to  any  person  any- 
where who  has  been  defrauded  in  a  securities  transac- 
tion whether  within  or  without  the  organized  securities 
market. 

Fratt  V.  Robinson,  supra. 

Section  10(b)  of  the  Securities  and  Exchange  Act 
of  1934  reads: 

"It  shall  be  unlawful  for  any  person,  directly  or 
indirectly,  by  the  use  of  any  means  or  instru- 
mentality of  interstate  commerce  or  of  the  mails, 
or  of  any  facility  of  any  national  securities  ex- 
change .  .  . 

"(b)  To  use  or  employ,  in  connection  with  the 
purchase  or  sale  of  any  security  registered  on  a 
national  securities  exchange  or  any  security 
not  so  registered,  any  manipulative  or  deceptive 
device  or  contrivance  in  contravention  of  such 
rules  and  regulations  as  the  Commission  may 
prescribe  as  necessary  or  appropriate  in  the  pub- 
lic interest  or  for  the  protection  of  investors." 
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By  its  terms,  the  foregoing  Section  10(b)  required  a 
rule  of  the  Securities  and  Exchange  Commission  to 
make  the  section  operative.  At  this  time  the  Securities 
Act  of  1933  already  had  a  general  anti-fraud  statute 
embodied  in  its  Section  17(a),  but  it  was  limited  to 
frauds  in  connection  with  the  sale  of  securities.  Very 
astutely  the  Commission  in  1942  implemented  Section 
10(b)  of  the  Exchange  Act  with  its  Rule  X-lOB-5 
(now  Rule  10(b)-5).  This  new  rule  borrowed  the 
language  of  Section  17(a)  of  the  Securities  Act  of  1933. 
but  made  it  applicable  to  both  sellers  and  purchasers. 
Rule  10(b)-5  reads: 

"It  shall  be  unlawful  for  any  person,  directly  or 
indirectly,  by  the  use  of  any  means  or  instrumen- 
tality of  interstate  commerce,  or  of  the  mails,  or 
of  any  facility  of  any  national  securities  exchange, 
"(a)   To  employ  any  device,  scheme,  or  arti- 
fice to  defraud, 

"(b)  To  make  any  untrue  statement  of  a 
material  fact  or  to  omit  to  state  a  material  fact 
necessary  in  order  to  make  the  statements 
made,  in  the  light  of  the  circumstances  under 
which  they  were  made,  not  misleading,  or 

(c)   To  engage  in  any  act,  practice,  or  course 
of  business  which  operates  or  would  operate  as 
a  fraud  or  deceit  upon  any  person, 
in   connection    with   the   purchase   or   sale   of    any 
security." 

As  can  be  seen,  Rule  10(b)-5  presents  a  more  com- 
prehensive and  less  strict  criterion  of  fraud  than  that 
of  the  common  law.  Subdivision  (b)  of  the  rule  makes 
false  statements  and  half-truths  unlawful.  It  speaks 
not  in  terms  of  fraud  and,  as  a  consequence,  little  if 
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any  proof  of  scienter  appears  necessary  in  order  to 
establish  a  violation.  On  the  other  hand,  subdivisions 
(a)  and  (c)  of  the  rule  denounce  fraudulent  devices, 
schemes,  artifices,  practices  and  courses  of  business 
which  are  used  to  defraud. 

In  summary,  the  factual  basis  for  Lundquist's  case 
is  Turner's  conduct  of  purchasing-  the  Debentures  with 
the  secret  agreement  with  Roland  that  he  was  pur- 
chasing part  of  the  same  for  Roland  and  immediately 
pledging  the  Debentures  to  the  banks  as  security  for 
a  loan  used  to  purchase  the  Debentures,  withoi:t  inform- 
ing the  Company,  Lundquist  or  any  of  the  other  pur- 
chasers of  the  Debentures  of  the  secret  pre-existing 
agreements  to  do  so;  and  further,  in  pledging,  transfer- 
ring and  agreeing  to  resell  the  Debentures  in  violation 
of  Turner's  express  representation  and  agreement  that 
he  would  not  do  so.  The  question  to  be  answered, 
therefore,  is  whether  these  actions  on  the  part  of  Turn- 
er constitute  a  violation  of  the  Securities  Act  of  1933 
and/or  the  Securities  Exchange  Act  of  1934. 

The  elements  of  a  cause  of  action  under  the  above- 
quoted  Section  10b  are  as  follows: 

1.  A  use  of  any  means  or  instrumentality  of  inter- 
state commerce  or  of  the  mails, 

2.  In  connection  with  the  purchase  or  sale  of  any 
security,  whether  registered  on  a  national  exchange  or 
not,  and 

3.  The  use  or  employment  in  connection  therewith 
of  any  manipulative  or  deceptive  device  or  contrivance 
in  contravention  of  the  rules  and  regulations  of  the 
Securities  and  Exchange  Commission. 
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The  elements  are  satisfied  in  general  as  follows: 

1.  Use  of  interstate  commerce  or  of  the  mails.  Turn- 
er corresponded  by  mail  and  by  interstate  telephone  with 
his  bankers  in  Oklahoma  to  negotiate  the  $125,000  loan, 
and  in  addition  mailed  to  the  bankers  in  Oklahoma 
his  finanacial  statements,  the  Debentures  purchased 
by  him  and  certain  supporting  documents.  All  that 
is  required  to  satisfy  this  element  of  the  section  is  a 
showing  that  instruments  of  interstate  commerce  or 
the  mails  were  used,  and  in  connection  with  that  use  a 
fraudulent  act  occurred.  It  is  not  necessary  that  the 
mails  or  interstate  commerce  be  used  to  transmit  the 
actual  fraudulent  representation  involved.  Errion  v. 
ConneU,  236  F.  2d  447  (9th  Cir.  1956) ;  Ellis  v.  Carter, 
291  F.  2d  270  (9th  Cir.  1961).  In  any  event.  Turner 
testified  that  he  mailed  the  December  1,  1960  Agree- 
ment, containing  his  representation,  back  to  the  com- 
pany [R.  T.  24,  25]. 

2.  In  connection  zvith  the  purchase  or  sale  of  any 
security,  whether  registered  or  not.  It  is  quite  clear, 
under  the  facts  of  this  case,  that  both  Turner  and 
Lundquist  were  purchasers  of  the  Debentures  herein 
and  that  Turner  by  prearrangement  resold  and  pledged 
the  Debentures.  The  actions  previously  described  were 
therefore  in  connection  with  the  purchase  or  sale  of 
the  Debentures.  There  can  be  no  question  that  the 
Debentures  were  in  fact  securities  within  the  meaning 
of  Section  10(b),  because  the  term  "security"  is  de- 
fined by  Section  3(a) (10)  of  the  Securities  Exchange 
Act  of  1934,  15  U.S.C.A.  Section  78(c)  (10),  which 
provides  that  the  term  "security"  includes  debentures. 

3.  The  use  or  employment  of  any  manipulative  or 
deceptive  device  in  contravention  of  the  rules  and  regu- 
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lations  of  the  Securities  and  Exchange  Commission. 
The  appropriate  rule  here  is  rule  10(b)-5  of  the  Gen- 
eral Rules  and  Regulations  under  the  Securities  Ex- 
change Act  of  1934,  and  the  question  then  becomes 
whether  or  not  the  conduct  of  Turner  violated  the  pro- 
visions of  said  rule.  This  question  involves  the  basis 
of  Lundquist's  counterclaim,  and  will  be  discussed  in 
detail  next. 

B.  Turner's  Conduct  Violated  Rule  10(b) -5,  Giving 
Lundquist,  as  a  Co-Purchaser  of  the  Same  Se- 
curities Issue,  a  Civil  Remedy  Against  Turner 
for  Damages. 

The  primary  purpose  of  the  Securities  and  Exchange 
Commission  in  adopting  Rule  10(b) -5  was  to  prohibit 
fraud  and  other  unlawful  schemes  in  connection  with 
the  purchase  or  sale  of  securities.  This  rule  extended 
a  remedy  to  defrauded  seller ;  the  previous  remedies 
were  available  only  to  defrauded  buyers.  Hooper  v. 
Mountain  States  Securities  Corporation,  282  F.  2d  195 
(5th  Cir.  1960).  It  is  quite  clear  that  in  adopting  this 
rule,  the  Commission  intended  to  make  its  provisions 
broad  and  all-embracing.  For  example,  the  phrase  "any 
person"  is  used  twice  in  the  rule.  It  is  used  in  the  first 
sentence  to  state  that  it  shall  be  unlawful  for  "any  per- 
son" to  engage  in  the  prohibited  acts  and  it  is  used  in 
the  last  part  of  the  rule  to  state  that  any  act  which  op- 
erates as  a  fraud  or  deceit  on  "any  person"  is  prohibited. 
The  rule  extends  its  prohibitions  to  "any  person"  and 
extends  its  protection  to  "any  person";  that  is,  it  is 
available  to  both  sellers  and  buyers,  and  is  enforceable 
against  both  sellers  and  buyers. 

As  previously  stated,  the  primary  purpose  of  the 
rule  is  to  prohibit   fraud  in  connection  with   the  pur- 
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chase  or  sale  of  securities.  However,  under  clauses  1, 
2  and  3.  the  rule  reaches  misleading  or  deceptive  activi- 
ties whether  or  not  they  are  sufficient  to  sustain  a  com- 
mon law  action  for  fraud  and  deceit.  Hooper  v.  Moun- 
tain States  Securities  Corporation,  supra;  Ellis  v.  Car- 
ter, supra.  There  need  not  be  an  affirmative  misrep- 
resentation, nor  knowledge  of  the  falsity  of  the  state- 
ment made,  nor  bad  faith  intent  to  mislead,  in  order  to 
make  a  cause  of  action  under  this  rule.  Koltlcr  v.  Koh- 
ler  Co.,  319  F.  2d  634  (7th  Cir.  1963).  The  word 
"fraud"  as  interpreted  under  the  securities  acts  is  given 
a  broad,  remedial  definition  and  is  not  limited  to  the 
common  law  elements  of  deceit.  SEC  v.  Gulf  Inter- 
continental Finance  Corp.,  223  F.  Supp.  987  (S.D. 
Fla.  1963). 

The  narrow  question  then  is  whether  or  not  Turner's 
conduct  was  in  violation  of  any  of  the  three  clauses  of 
Rule  10(b) -5  quoted  above.  It  should  be  noted,  how- 
ever, that  the  antifraud  provisions  of  the  three  clauses 
of  the  rule  "are  not  intended  as  a  specification  of  the 
particular  acts  or  practices  which  constitute  a  fraud, 
but  rather  are  designed  to  encompass  the  infinite  var- 
iety of  devices  by  which  undue  advantage  may  be  taken 
of  investors  and  others."  In  the  Matter  of  Cadv, 
Roberts  &  Co.,  40  S.E.C.  907  (1961),  1961-1964 
C.C.H.  Fed.  Securities  Law  Rptr.  Decisions  76,803. 
The  Securities  and  Exchange  Commission  has  taken 
the  position  that  the  three  clauses  of  the  rule  should 
be  considered  as  mutually  supporting  rather  than  mu- 
tually exclusive,  and  thus  where  a  duty  of  disclosure 
can  be  established  in  a  given  case  and  a  breach  of  that 
duty  found,  all  three  clauses  of  the  rule  may  be  vio- 
lated. In  the  Matter  of  Cady,  Roberts  &  Co.,  supra. 
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It  should  be  noted,  however,  in  considering  the  three 
clauses  of  Rule  10(b)-5,  that  is  is  only  necessary  to 
prove  one  of  the  prohibited  actions  in  order  to  make 
out  a  case  under  the  rule.  Stevens  v.  Vowell,  343 
F.  2d374(10thCir.  1965). 

Each  and  all  of  the  three  clauses  of  the  rule  have  been 
violated  by  Turner's  conduct  as  follows : 

a.  Device,  scheme  or  artifice  to  defraud.  The  de- 
vice consisted  of  the  overall  plan  by  Turner  and  Ro- 
land whereby  Turner  would  acquire  the  Debentures  with 
pre-existing  scheme  of  immediately  pledging  the  same 
to  the  City  National  Bank,  Lawton,  Oklahoma,  and  Lib- 
erty Bank  of  Oklahoma  City,  Oklahoma,  and  resell- 
ing a  portion  of  the  Debentures  to  Roland  without  the 
knowledge  or  consent  of  the  Company,  Lundquist  or 
any  other  purchaser  of  the  Debentures.  This  was  in 
direct  violation  of  the  Agreement  signed  by  Turner, 
Lundqust  and  all  the  other  purchasers,  which  provided 
in  part  as  follows : 

"10.  Representations  of  the  Purchasers.  Each 
of  you,  severally  and  not  jointly,  represents  and 
warrants,  and  in  making  this  sale  to  you  it  is  spe- 
cifically understood  and  agreed,  that  the  Notes  be- 
ing acquired  by  you  are  being  acquired  and  will 
be  taken  and  received  for  your  private  personal  in- 
vestment for  your  own  account  with  no  intention 
of  reselling  or  otherwise  distributing  the  Notes  and 
that  the  shares  of  common  stock  which  you  may 
acquire  upon  the  conversion  of  the  Notes  or  any 
part  thereof  will  also  be  acquired  by  you  for  your 
private  personal  investment  for  your  own  account 
with  no  intention  of  reselling  or  otherwise  distribut- 
ing such  shares. 
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Turner's  secret  agreement  to  sell  to  Roland  and  to 
pledge  the  Debentures  to  the  banks  also  violated  cer- 
tain provisions  contained  in  the  debenture  instruments 
themselves.  The  Debentures  provided  in  part  as  fol- 
lows: 

"This  Note  is  issued  pursuant  to  and  is  entitled 
to  the  benefits  of  an  Agreement  dated  as  of  De- 
dember  1,  1960,  between  the  company  and  the 
Payee  ..." 

The  Debenture  further  provided: 

THE  SALE  OR  ISSUANCE  OF  THIS 
NOTE  IS  AUTHORIZED  BY  PERMIT  OF 
THE  COMMISSIONER  OR  CORPORATIONS 
OF  THE  STATE  OF  CALIFORNIA  AND  IS 
SUBJECT  TO  ALL  OF  THE  TERMS  AND 
CONDITIONS  SET  FORTH  IN  SAID  PER- 
MIT, AND  THE  OWNER  OF,  OR  PERSON 
ENTITLED  TO  THE  NOTES  AUTHORIZED 
TO  BE  SOLD  AND  ISSUED  BY  PARA- 
GRAPH 1  of  SAID  PERMIT  SHALL  NOT 
CONSUMMATE  A  SALE  OR  TRANSFER  OF 
SAID  NOTES,  OR  ANY  PORTION  THERE- 
OF, OR  RECEIVE  ANY  CONSIDERATION 
THEREFOR  PRIOR  TO  CONVERSION 
UNTIL  THE  WRITTEN  CONSENT  OR  PER- 
MIT OF  THE  COMMISSIONER  OF  COR- 
PORATIONS SHALL  HAVE  BEEN  OB- 
TAINED SO  TO  DO." 

Turner's  secret  agreement  to  sell  to  Roland  and  his  re- 
ceipt of  the  entire  consideration  by  virtue  of  his  pledge 
to  the  bank  also  violated  these  provisions. 

b.     Make  any  luitnic  statement  of  a  material  fact  or 
to  omit  to  state  a  material  fact.    Turner's  conduct  easily 
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comes  within  the  purview  of  this  section,  because  he 
made  affirmative  mis-statements  of  fact  and  also  omit- 
ted to  state  material  facts.  It  is  clear  that  Turner  af- 
firmatively mis-stated  material  facts  when  he  signed 
the  Agreement,  representing  that  the  Debentures  were 
taken  for  his  private  personal  investment  with  no  in- 
tention of  reselling  or  otherwise  distributing  the  Deben- 
tures and  then  immediately  reselling  and  distributing 
a  portion  of  the  same  to  Roland  and  pledging  all  the 
Debentures  to  the  Oklahoma  banks.  The  omission  to 
state  material  facts,  of  course,  was  Turner's  silence  with 
respect  to  the  other  purchasers  of  the  Debentures; 
that  is,  his  failure  to  reveal  to  them  that  he  had  a  se- 
cret scheme  to  immediately  resell  and  pledge  the  deben- 
tures. The  materiality  of  the  mis-statements  and 
omissions  to  state  material  facts  is  proved  by  Lund- 
quist's  testimony  to  the  effect  that  he  relied  upon  Turn- 
er's representations  contained  in  the  Agreement,  and 
relied  upon  the  fact  that  all  of  the  purchasers  agreed 
not  to  resell  or  distribute  the  Debentures,  and  is  also 
proved  by  Lundquist's  further  testimony  that  he  would 
never  have  purchased  the  Debentures  had  he  known  of 
Turner's  secret  agreements  with  Roland  and  with  the 
Oklahoma  banks. 

c.  Acts,  practices  or  coiirses  of  business  which  op- 
erate as  a  fraud  or  deceit  upon  any  person  in  connec- 
tion zvith  the  purchase  or  sale  of  a  security.  Turner 
testified  in  his  deposition  on  June  28,  1965  [which  was 
admitted  into  evidence  on  May  4,  1966,  as  Ex.  P],  on 
page  132  as  follows: 

"Mr.  Driscoll.  A.  Did  Mr.  Roland  ever  make 
a  statement  to  you  to  the  effect  that  some  particu- 
lar law  applied  or  did  not  apply  to  the  affairs  or 
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operations  of  the  company  or  to  this  debenture  is- 
sue?   A.    No. 

Q.  He  never  told  you  that  it  was  legal  or  ille- 
gal or  anything  like  that?    A.    Not  that  I  know. 

Q.  Well,  I  am  not  trying  to  trap  you,  sir,  but 
you  did  say  earlier  that  the  $25,000  deal  had  to 
be  kept  between  you  and  him,  for  reasons  that 
you  and  he  discussed.  I  believe  you  said  that  you 
and  he  had  discussed  it.  A.  Because  he  didn't 
want  the  board  of  directors  to  know  about  it." 

Turner's  conduct  of  secretly  arranging  to  resell  and 
pledge  the  Debentures  in  spite  of  his  written  agreement 
not  to  do  so,  and  his  failure  to  reveal  the  secret  agree- 
ments to  the  Company's  Board,  to  Lundquist  and  the 
other  purchasers  were  acts  which  operated  upon  Lund- 
quist and  the  other  purchasers  as  a  fraud  or  deceit  in 
connection  with  the  purchase  and  sale  of  the  Debentures. 
The  fraud  consisted  of  Turner's  representations  and 
warranties  in  the  Agreement  that  he  would  not  resell  or 
distribute  the  Debentures,  and  his  failure  to  reveal 
the  material  facts  concerning  the  secret  agreements, 
which  effectively  operated  to  induce  Lundquist  to  pur- 
chase the  Debentures.  As  previously  stated,  Lundquist 
testified  that  he  relied  on  these  representations  made  by 
Turner  in  purchasing  the  Debentures.  It  is  perfectly 
clear  that  all  the  purchasers  who  signed  the  Agreement 
except  Turner  did  so  with  the  express  intent  to  hold 
the  Debentures  for  investment  only  and  not  with  the 
view  toward  reselling  them.  Turner  had  no  intention  of 
performing  his  representations  at  the  time  he  made 
them.  The  lack  of  intention  to  perform  these  repre- 
sentations is  what  constitutes  the  fraud.  Keers  &  Co. 
7'.  Aiucn'caii  Steel  &■  Pump  Corp.,  234  F.  Supp.  201 
(S.D.  N.Y.  1964). 
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C.     The  Cases  Hold  Conduct  Similar  to  Turner's 
Violates  Rule  10(b)-5. 

At  the  outset,  it  should  be  noted  that  section  10(b) 
and  rule  10(b) -5  have  been  deemed  by  the  Courts  to  be 
legislation  which  is  remedial  in  nature  and  as  such 
should  be  liberally  construed.  Hooper  v.  Mountain 
States  Securities  Corp.,  supra;  SEC  v.  Gulf  Inter- 
continental Finance  Corp.,  supra.  A  number  of  cases 
have  held  that  conduct  similar  to  Turner's  has  con- 
stituted a  violation  of  section  10(b)  and/or  rule  10- 
(b)-5.  In  the  landmark  case  of  Kardon  v.  National 
Gypsum  Co.,  69  F.  Supp.  512  (ED.  Penn.  1946),  the 
Court  held  that  a  private  right  of  action  was  available 
in  connection  with  section  10(b),  and  that  purchasers 
of  stock  who  failed  to  disclose  secret  agreement  entered 
into  between  themselves  and  third  parties  were  held  to 
have  violated  the  provisions  of  sections  10(b).  The 
same  situation  is  present  in  the  instant  case;  that  is, 
the  failure  of  Turner  to  reveal  his  secret  agreements 
with  the  Oklahoma  banks  and  with  Roland.  The  ques- 
tion is,  as  stated  by  the  Court  in  the  Kardon  case,  does 
the  conduct  in  question  involve  a  breach  of  a  duty 
created  by  the  Act  (Section  10(b))?  It  is  submitted 
that  the  section  created  a  duty  upon  Turner  to  reveal 
the  secret  agreement  he  had  made  with  Roland  and  the 
Oklahoma  banks  in  order  not  to  defraud  and  mislead 
Lundquist  and  the  other  purchasers  of  the  Debentures, 
who  relied  on  Turner's  affirmations  that  he  had  no  in- 
tent to  resell  the  Debentures  or  transfer  them  in  any 
manner. 

Another  recent  case  has  held  that  the  failure  to  dis- 
close secret  agreements  in  connection  with  the  purchase 
or  sale  of  securities  violated  Section  10(b)  and/or  Rule 
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10(b)-5.  In  Stevens  v.  Vowell,  343  F.  2d  374  (10th 
Cir.  1965),  the  plaintiff  had  been  told  by  the  defend- 
ants that  the  money  he  paid  for  certain  securities 
would  be  used  for  specified  purposes  only.  Defendants, 
however,  at  the  time  they  made  these  representations, 
had  agreements  with  third  persons  to  use  the  money 
for  entirely  different  purposes.  Plaintiff  was  not  ad- 
vised of  these  agreements.  The  Court  found  that  the 
plaintiff  relied  on  defendants'  representations,  and  that 
defendants  had  concealed  certain  critical  facts  from 
plaintiff  concerning  the  agreements  and  had  made  mis- 
representations of  other  facts,  and  that  defendants  had 
used  instrumentalities  of  interstate  commerce  in  their 
plans  and  designs,  and  that  the  instruments  in  ques- 
tion were  securities  within  the  meaning  of  15  U.S.C.A. 
Section  78c(a)(10),  and  that  the  securities  were  un- 
registered, and  that  therefore  the  defendants  had  vio- 
lated both  Section  10(b)  and  Rule  10(b)-5.  It  is  sub- 
mitted that  as  previously  shown,  the  same  facts  con- 
cerning reliance  upon  misrepresentations,  concealment 
of  material  facts,  and  use  of  facilities  of  interstate  com- 
merce are  present  in  the  instant  case,  and  that,  there- 
fore, the  conclusion  is  inescapable  that  Turner  had  vio- 
lated Section  10(b)  and  Rule  10(b) -5. 

In  the  Ninth  Circuit  case  of  Ellis  v.  Carter,  291  F. 
2d  270  (9th  Cir.  1961),  the  defendant's  misrepresenta- 
tions concerning  the  control  of  the  company  in  the  sale 
of  its  securities,  upon  which  the  plaintiff  relied  in  pur- 
chasing the  stock,  were  held  to  violate  Section  10(b) 
and  Rule  10(b)-5. 

One  of  Lundquist's  theories  of  recovery  was  that  he 
was  defrauded  and  misled  by  reason  of  the  fact  that 
Turner  breached  the  provisions  of  the  Agreement,  by 
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immediately  reselling  a  portion  of  the  Debentures  in 
spite  of  his  express  representation  that  he  would  not 
do  so.  In  the  recent  case  of  M.  L.  Lee  &  Co.  v. 
American  Cardboard  &  Packaging  Corp.,  36  F.R.D.  27 
(Ed.  Penn.  1964),  the  Court  held  that  a  defrauded  per- 
son has  a  valid  claim  under  Section  10(b)  and  Rule 
10(b) -5  where  the  fraud  was  in  connection  with  a  con- 
tract to  purchase  or  sell  securities.  The  fraud  in  that 
case  consisted  of  a  violation  of  certain  contractual  pro- 
visions, just  as  the  fraud  in  the  instant  case  is  alleged 
to  be  in  part  Turner's  violation  of  his  agreement  not 
to  transfer  the  securities.  It  should  further  be  noted 
that  in  the  M.  L.  Lee  &  Co.  case,  the  Court  held  that 
such  a  cause  of  action  existed  even  without  a  consum- 
mated purchase  or  sale  of  securities;  the  mere  negotia- 
tion for  a  purchase  or  sale,  represented  by  a  contract 
whose  terms  were  breached,  was  enough  to  give  rise  to  a 
cause  of  action. 

In  interpreting  the  phrase  "in  connection  with  the 
purchase  or  sale  of  any  security,"  two  recent  cases  have 
held  that  the  misrepresentations  which  violate  the  rule 
are  not  limited  only  to  those  relating  to  the  subject 
matter  of  the  purchase,  that  is  to  say,  the  securities.  In 
the  case  of  Glickman  v.  Schweickart  &  Co.,  242  F.  Supp. 
670  (S.D.  N.Y.  1965),  the  Court  held  that  misrepre- 
sententations  as  to  the  financing  of  a  purchase  of  se- 
curities were  actionable  under  the  rule,  and  that  such 
misrepresentations  are  not  limited  to  those  relating  to 
the  subject  matter  of  the  purchase  only.  See  also  to 
the  same  effect.  Cooper  v.  North  .Tersey  Trust  Co., 
226  F.  Supp.  972  (S.D.  N.Y.  1964).  In  the  instant 
case,  some  of  the  misrepresentations  did  directly  relate 
to  the  security,  for  example,  the  misrepresentations  by 
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Turner  that  the  Debentures  would  not  be  resold,  and  so 
are  directly  within  the  rule.  However,  other  misrepre- 
sentations (or  non-disclosures)  related  to  the  method 
of  financing  Turner's  purchase  of  the  Debentures,  that 
is,  his  failure  to  reveal  that  the  Debentures  would  be 
immediately  pledged  to  the  Oklahoma  banks  in  order  to 
provide  the  purchase  price. 

The  case  of  Keers  &  Co.  v.  American  Steel  &  Pump 
Corp.,  supra,  involved  similar  facts.  In  that  case, 
plaintiffs  brought  a  minority  interest  in  the  stock  of  a 
certain  corporation  from  one  Benkert  in  reliance  upon 
his  oral  promise  that  he  would  not  sell  his  controlling 
interest  in  the  corporation  or  take  advantage  of  any 
other  corporate  opportunities  flowing  from  his  control, 
unless  the  opportunity  for  sale  on  equally  advantageous 
terms  was  first  made  available  to  all  of  the  stockholders 
of  the  corporation.  Under  the  facts  of  that  case,  it  was 
clear  that  Benkert  honestly  intended  to  fulfill  his 
promise  at  the  time  he  made  it.  However,  when  Ben- 
kert died,  his  executor  violated  his  agreement.  The 
Court  held  that  there  had  been  no  fraud  by  Benkert 
because  he  had  honestly  intended  to  fulfill  his  promise 
when  he  made  it.  The  Court  stated,  however,  as  fol- 
lows: 

"Where  representations  are  promissory  in  nature, 
as  here,  the  promisee  may  not  recover  unless  there 
is  proof  that  at  the  time  the  promises  were  made 
the  promissor  had  no  intention  in  keeping  them. 
The  lack  of  intention  to  perform  is  what  consti- 
tutes fraud." 

The  above-quoted  language,  it  is  submitted,  is  applicable 
to  the  instant  case.  When  Turner  made  the  representa- 
tions in  writing  that  he  was  acquiring  the  Debentures 
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for  his  own  account  with  no  intention  of  reselling  or 
otherwise  distributing  the  same,  he  had  not  the  slightest 
intention  of  performing  those  representations.  The 
facts  in  this  case  are  clear.  Turner  made  the  representa- 
tions that  he  would  not  resell  or  distribute  the  Deben- 
tures at  a  time  when  he  had  already  entered  into  agree- 
ments to  do  exactly  what  he  represented  he  would  not 
do.  That  he  had  no  intention  of  performing  his  repre- 
sentations is  shown  by  his  conduct  of  immediately  pledg- 
ing the  Debentures  and  reselling  the  same  to  Roland. 
It  is  evident,  therefore,  that  under  the  language  in 
the  Keers  case  quoted  above,  the  representations  of 
Turner  were  promissory  in  nature  but  at  the  time  he 
made  them,  he  had  no  intention  of  keeping  such  prom- 
ises, and  therefore,  that  is  the  gist  of  the  fraud.  As 
previously  stated,  the  element  of  reliance  is  supplied  by 
Lundquist's  uncontradicted  testimony  that  he  would  not 
have  entered  into  the  Agreement  or  purchased  the  De- 
bentures if  he  had  known  that  Turner  was  planning  to 
resell  and  pledge  the  Debentures. 

D.  Conduct  of  Turner  Also  Violated  Various  Pro- 
visions of  the  Securities  Act  of  1933  and,  There- 
fore, Gave  Rise  to  a  Cause  of  Action  Under 
Section  10(b)-5  of  the  Securities  Exchange  Act 
of  1934. 

The  preceding  section  has  shown  that  the  acts  of 
Turner  described  therein  constitute  the  employment  of 
manipulative  and  deceptive  devices  giving  rise  to  a 
cause  of  action  under  rule  10(b)-5.  However,  there 
is  another  reason  why  Turner's  conduct  is  actionable 
under  section  10(b)  and/or  10(b)-5,  and  that  is 
because    such    conduct    also    violates     various    provi- 
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sions  of  the  Securities  Act  of  1933.  It  must  be  em- 
phasized, however,  that  is  not  necessary  to  estabHsh  a 
violation  of  the  1933  Act  in  order  to  make  a  cause  of 
action  under  Section  10(b)  of  the  1934  Act.  For  ex- 
ample, it  is  not  necessary  to  show^  that  the  resale  by 
Turner  of  the  Debentures  in  fact  violated  the  private 
offering  exemption  under  the  1933  Act,  in  order  to 
come  within  Section  10(b).  The  requirements  of 
Section  10(b)  and  Rule  10(b)-5  have  been  explained 
previously.  However,  Turner  did  in  fact  violate  the 
1933  Act,  and  this  in  turn  is  actionable  under  the  1934 
Act. 

Turner's  resale  of  a  portion  of  the  Debentures  to 
Roland  violated  Section  5  of  the  Securities  Act  of  1933, 
15  U.S.CA.  77e.  That  section  provides  that  unless  a 
registration  statement  is  in  effect  as  to  security,  it  shall 
be  unlawful  for  any  person,  directly  or  indirectly,  to 
carry  or  cause  to  be  carried  through  the  mail  or  inter- 
state commerce  any  such  security  for  the  purpose  of 
sale  or  delivery  after  sale.  As  previously  stated,  there 
was  no  registration  statement  in  effect  in  connection 
with  the  issuance  of  the  Debentures,  because  the  issue 
was  exempted  therefrom  by  reason  of  the  "private  of- 
fering exemption"  contained  in  Section  4(2)  of  the  Se- 
curities Act  of  1933,  U.S.CA.  Section  77d(b)(2), 
which  exempts  transactions  by  an  issuer  not  involving 
a  public  offering.  If.  however,  one  is  deemed  to  be  an 
"underwriter"  under  the  terms  of  Section  4(1)  of  said 
Act,  15  U.S.CA.  Section  77d(]).  he  is  no  longer  pro- 
tected by  the  private  offering  exemption,  and  is  in  viola- 
tion of  the  Act. 
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"Underwriter"  is  defined  in  Section  2(11)  o£  the 
1933   Act,    IS   U.S.C.A.    Section   77b(ll)    as   follows: 

"The  term  'underwriter'  means  any  person  who 
has  purchased  from  an  issuer  with  a  view  to, 
or  offers  to  sell  for  an  issuer  in  connection  with, 
the  distribution  of  any  securities  or  participates  or 
has  direct  or  indirect  participation  in  any  such 
undertaking,  or  participates  or  has  participation 
in  the  direct  or  indirect  underwriting  of  any  such 
undertaking." 

A  question  has  been  raised  as  to  whether  or  not 
Turner's  pledge  of  the  Debentures  is  within  the  mean- 
ing of  the  above-quoted  section;  that  is,  did  the  pledge 
make  him  an  underwriter  aside  from  the  resale  to 
Roland  ?  This  question  has  been  answered  affirmatively 
by  the  case  of  SEC  v.  Guild  Films  Co.,  279  F.  2d  485 
(2nd  Cir.  1960)  in  which  the  defendant  banks,  pledgees 
of  unregistered  securities  raised  this  defense.  In  hold- 
ing that  a  pledge  transaction  should  be  equated  with  a 
sale,  the  Court  said,  supra,  at  489 : 

"The  banks  cannot  be  exempted  on  the  ground 
that  they  did  not  'purchase'  within  the  meaning 
of  section  2(11).  The  term  although  not  defined 
in  the  Act  should  be  interpreted  in  a  manner  com- 
plementary to  'sale'  which  is  defined  in  section  2- 
(3)  [15  U.S.C.A.  section  77b(3)]  as  including 
'every  *  *  *  disposition  of  *  *  *  a  security  or  in- 
terest in  a  security  for  value  *  *  *." 

See  S.E.C.  Release  No.  33-4552  (1962),  C.C.H.  Fed- 
eral Securities  Law  Reporter,  para.  2771  "In  Public  Of- 
fering Exemption"  to  the  effect  that  whether  a  transac- 
tion  is   one   not   involving   any   public   offering   is   es- 
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sentially  a  question  of  fact  and  necessitates  a  considera- 
tion of  all  surrounding  circumstances.  See,  also,  /;;  the 
Matter  of  Skiatroii  Electronics  and  Television  Corp.,  40 
S.E.C.  236  (1960),  [1961-1964  CCH  Federal  Se- 
curities Law  Reporter,  Decisions,  para.  76,719,  which 
held  that  a  certain  sale  and  pledge  transaction  was  in 
violation  of  Section  5  of  the  Securities  Act  of  1933, 
15  U.S.C. A.  77e]. 

In  S.E.C.  I'.  Mono-Kearsarge  Consolidated  Mining 
Co.,  167  F.  Supp.  248  (D.C.  Utah  1958),  the  Court 
said : 

"In  effect,  the  term  'underwriters'  as  defined  in 
the  Act  includes  one  who  has  purchased  from  any 
person  directly  or  indirectly  controlling  an  issuer 
or  in  direct  or  indirect  common  control  with  the 
issuer,  with  a  view  to  the  distribution  of  the  secu- 
rity in  question." 

It  is  clear,  therefore,  from  the  foregoing  that  Turner 
was  a  statutory  underwriter  within  the  meaning  of  the 
foregoing  rule  because  he  purchased  his  stock  from  the 
issuer  Company  with  the  intention  of  immediately  dis- 
tributing and  reselling  the  same  to  Roland.  There  is 
no  evidence  to  show  that  Roland,  when  he  took  the 
Debentures,  in  any  manner  agreed  to  hold  them  for  in- 
vestment only  and  not  with  a  view  to  resale  or  distri- 
bution. There  was  apparently  nothing  to  prevent  Ro- 
land from  reselling  his  share  of  the  Debentures  to 
anyone  he  chose.  An  individual  who  obtains  unregis- 
tered stock  in  a  corporation  from  an  issuer  with  a  view 
to  distribution  thereof,  is  an  "underwriter"  within 
the  meaning  of  15  U.S.C. A.  77b(ll),  quoted  above, 
S.E.C.   V.   Bond  and  Share   Corp.,   229   F.    Supp.    88 
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(D.C.  Okla.  1963).  The  participation  by  Turner  in 
the  transaction  was  direct;  however,  even  an  indirect 
participation  in  the  distribution  would  have  been  enough 
to  bring  him  within  the  definition  of  an  underwriter. 
S.E.C.  V.  Culpepper,  270  F.  2d  241   (2nd  Cir.   1959). 

It  is  submitted  that  the  violations  of  the  above- 
mentioned  provisions  of  the  Securities  Act  of  1933  are 
also  actionable  under  Section  10(b)  of  the  Securities 
and  Exchange  Act  of  1934  when  the  ingredient  of 
fraud  is  added  thereto.  In  the  case  of  Fischman  v. 
Raytheon  Mfg.  Co.,  188  F.  2d  783  (2nd  Cir.  1951), 
the  plaintiffs,  who  had  been  induced  to  buy  stock  by 
reason  of  misstatements  in  a  prospectus,  were  held  to 
have  stated  a  cause  of  action  under  rule  10(b)-5  with- 
out regard  to  whether  such  an  action  could  be  main- 
tained under  the  appropriate  section  of  the  1933  Act 
(Section  11,  dealing  with  misstatements  in  a  prospec- 
tus). The  Court  stated  that  when  the  element  of 
fraud  is  added  to  conduct  which  is  actionable  under 
the  section  dealing  with  misstatements  in  a  prospectus, 
the  conduct  becomes  actionable  under  rule  10(b)-5 
whether  or  not  a  suit  could  be  maintained  under  Sec- 
tion 11.  It  is  submitted  that  the  same  situation  applies 
to  conduct  which  is  actionable  under  section  5  of  the 
Securities  Act  of  1933,  that  is,  Turner's  conduct  in 
reselling  securities  to  Roland  without  a  registration 
statement  being  in  effect  and  in  violation  of  the  private 
offering  exemption,  and  that  when  as  here,  the  in- 
gredient of  fraud  is  added.  Turner's  conduct  is  action- 
able under  rule  10(b) -5  whether  or  not  a  suit  could  be 
maintained  for  a  technical  violation  of  the  private  of- 
fering exemption. 
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E.  Turner's  Conduct  Entitled  Lundquist  to  Re- 
cover in  a  Private  Action  Under  Section  10(b) 
Against  Turner. 

It  is  now  firmly  established  that  there  is  implied 
civil  liability,  that  is,  a  private  remedy  judicially  recog- 
nized, in  connection  with  section  10(b)  of  the  Securi- 
ties Exchange  Act  of  1934,  though  the  Act  does  not 
expressly  provide  for  such  liability,  and  even  though 
the  conduct  may  not  be  actionable  in  common  law, 
Kardoii  v.  National  Gypsum  Co.,  supra;  Ellis  v.  Carter, 
supra;    Cooper    v.    North    Jersey    Trust    Co..    supra. 

The  private  right  of  action  under  the  section  and 
the  rule  derives  from  common  law  tort  principles  which 
impose  liability  for  violation  of  a  statute  designed  to 
prevent  a  particular  type  of  harm,  Kardon  v.  National 
Gypsum,  Co.,  supra;  Osborne  v.  Mallory,  86  F.  Supp. 
869  (S.D.  N.Y.  1949);  McClure  v.  Borne  Chemical 
Co.,  292  F.  2d  824,  836  (3rd  Cir.  1961).  In  those 
cases,  recovery  was  allowed  on  the  basis  of  the  prin- 
ciple set  forth  in  Restatement.  Torts,  §286.  That 
section  reads : 

"The  violation  of  a  legislative  enactment  by  do- 
ing a  prohibited  act,  or  by  failing  to  do  a  pro- 
hibited act,  makes  the  actor  Hable  for  an  invasion 
of  an  interest  of  another  if : 

(a)  The  intent  of  the  enactment  is  exclusively 
or  in  part  to  protect  an  interest  of  the  other  as 
an  individual;  and, 

(b)  The  interest  invaded  is  one  which  the  enact- 
ment is  intended  to  protect ;  and, 

(c)  Where  the  enactment  is  intended  to  protect 
an  interest  from  a  particular  hazard,  the  invasion 
of  the  interest  results  from  that  hazard;  and, 
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(d)  The  violation  is  a  legal  cause  of  the  inva- 
sion, and  the  other  has  not  so  conducted  himself 
as  to  disable  himself  from  maintaining  an  action." 

It  has  been  established  above  that  Turner  violated 
Section  10(b)  and  Rule  10(b)-5  by  doing  an  act  pro- 
hibited by  those  enactments.  The  issue  then  is,  whether 
having  done  this  prohibited  act,  Turner  is  liable  for 
an  invastion  of  Lundquist's  interest. 

Each  of  the  subdivisions  of  Restatement,  Torts  §  286 
is  satisfied  by  the  facts  of  this  case.  As  to  (a),  it  is 
now  clear  that  Section  10(b)  and  Rule  10(b)-5  were 
intended  in  part  to  protect  the  interest  of  the  buyer  of 
securities  as  an  individual,  Osborne  2'.  Mallory,  supra; 
Fischman  v.  Raytheon  Mfg.,  188  F.  2d  783,  786-88 
(2d  Cir.  1951)  ;  Matheson  v.  Armbnist,  284  F.  2d  670, 
674-675  (9th  Cir.  1960).  Lundquist  is  a  buyer  of 
securities. 

As  to  (b),  the  enactments  were  intended  to  protect 
the  interest  of  the  investor  in  trading  in  a  market 
free  of  deceptive  statements,  schemes  and  devices, 
Kardon  v.  National  Gypsum  Co.,  supra,  at  514  (the 
enactment  "discloses  a  broad  purpose  to  regulate  securi- 
ties transactions  of  all  kinds  and,  as  a  part  of  such 
regulation,  the  specific  section  in  question  provides  for 
the  elimination  of  all  manipulative  or  deceptive  methods 
in  such  transactions  .  .  .  .").  Lundquist  is  a  buyer  who 
engaged  in  a  securities  transaction,  an  "investor" — a 
member  of  the  class  for  whose  special  benefit  the  stat- 
ute was  enacted,  Kardon,  supra.,  at  514;  Cooper  v. 
North  Jersey  Trust  Co.  of  Ridgewood,  New  Jersey, 
supra. 


As  to  (c)  and  (d),  Turner  fraudulently  misrepre- 
sented in  connection  with  the  sale  of  the  Debentures 
to  Lundquist  that  Turner  was  taking  the  same  for  in- 
vestment, and  Lundquist  relied  upon  that  representation 
in  deciding-  to  take  his  own  allotment.  The  hazard  the 
enactments  contemplated  has  been  effected  by  Turner — 
the  misrepresentation  resulted  in  a  purchase  of  securi- 
ties, a  purchase  which  would  not  have  been  made  but 
for  the  representation.  This  also  establishes  causa- 
tion, that  is,  the  violation  was  a  legal  cause  of  the  in- 
vasion of  Lundquist's  interest. 

Nor  can  it  be  successfully  argued  that  the  plaintiff 
can  only  sue  his  immediate  seller,  and  not  another  buy- 
er, such  as  Turner.  Restatement,  Torts,  §  286  does 
not  require  "privity  of  contract,"  it  has  been  held  that 
"it  would  be  an  unwarranted  constriction  of  the  broad 
protection  contemplated  by  the  federal  scheme  of  securi- 
ties legislation  to  engraft  upon  that  scheme  a  require- 
ment (privity)  that  is  neither  part  of  the  statute  (Sec- 
tion 10(b)  )  nor  a  part  of  the  governing  common  law 
tort  principles  contained  in  the  restatement,"  Miller  v. 
Bargain  City  U.S.A.,  Inc.,  229  F.  Supp.  33,  37  (ED. 
Penn.  1964).  Other  cases  have  held  that  direct  privity 
is  not  required,  Cochran  v.  Channing  Corp.,  211  F. 
Supp.  239  (S.D.  N.Y.);  Fischman  v.  Raytheon  Mfg. 
Co..  supra:  Texas  Continental  Life  Insurance  Co.  v. 
Bankers  Bond  Co..  187  F.  Supp.  14  (W.D.  Ky.  1960): 
reversed  on  other  grounds,  307  F.  2d  242  (6th  Cir. 
1962).  ("The  defendants  argue  strenuously  that  plain- 
tiff should  be  denied  recovery  because  there  was  no 
privity  between  plaintiff  and  the  defendant  at  the  time 
of  the  sale.  The  court  is  of  the  opinion  that  such  a 
fact  is  not  material  under  the  statute.") 
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Two  recent  cases   have  effectively   disposed  of   this 

issue:   Miller  v.   Bargain   City,    U.S.A.,   Inc.,   229   F. 

Supp.  ZZ  (ED.  Penn.  1964)  and  New  Park  Mining  Co. 

V.  Cramer,  225  F.  Supp.  261   (S.D.  N.Y.  1963).     The 

Court  in  Miller,  supra,  said,  at  38 : 

"Nor  is  a  defrauded  buyer  or  seller  limited  to  an 
action  against  the  other  party  to  the  transaction." 

In  Miller,  supra,  there  was  no  showing  that  the  defend- 
ants were  sellers,  at  225  F.  Supp.  36,  but  there  was 
a  showing  that  the  defendants  filed  false  reports  and 
statements  with  the  Securities  and  Exchange  Commis- 
sion, and  the  plaintiff,  in  reliance  upon  those  reports, 
purchased  securities  on  the  over-the-counter  market. 
It  was  held  that  it  was  not  necessary  that  the  defend- 
ants be  the  sellers  to  the  defrauded  buyer,  rather,  it 
was  enough  to  sustain  the  cause  of  action  based  on 
Section  10(b)  and  Rule  10(b)-5  that  the  defendants  did 
these  acts  "in  connection  with"  the  plaintiffs'  purchase. 

In  New  Park  Mining  Co.  v.  Cramer,  supra,  the  Court 
said,  at  266: 

"A  purchaser  or  seller  of  stock  is  not  limited 
under  section  10(b)  and  rule  10(b) -5  to  an  action 
against  the  other  party  to  the  purchase  or  sale;  he 
can  sue  a  third  person  if  in  connection  with  the 
purchase  or  sale  that  person  defrauded  him." 

This  case  held  that  where  the  defendants  caused  the 
plaintiff  corporation  to  purchase  160,000  shares  of  an- 
other company,  while  taking  shares  free  for  them- 
selves, it  was  not  necessary  that  the  corporation  sue  only 
the  actual  seller,  because  the  action  could  be  brought 
against  the  person  who  defrauded  the  corporation  in 
connection  with  the  sale.     Lundquist  purchased  securi- 


ties  in  reliance  upon  a  representation  by  Turner  that  all 
the  other  shares  sold  would  be  taken  for  investment.  In 
the  New  Park  case  supra,  the  plaintiff  corporation  pur- 
chased 160,000  shares  in  reliance  upon  the  assumption 
that  all  other  shares  sold  by  the  seller  would  be  sold 
for  a  good  and  valuable  consideration,  and  that  the  seller 
would  take  no  action  which  would  destroy  the  plaintiff 
corporation's  investment. 

Upon  facts  similar  to  those  in  the  Miller  case,  supra, 
the  Second  Circuit  unanimously  held  in  Fischinan  v. 
Raytheon  Mfg.  Co.,  supra,  that  an  action  under  the 
rule  could  be  maintained  by  common  stockholders  who 
had  bought  their  stock  in  reliance  upon  a  false  regis- 
tration statement  used  in  the  sale  of  preferred  stock. 
In  H.  L.  Green  Co.  v.  Childree,  185  F.  Supp.  95  (S.D. 
N.Y.  1960),  it  was  held  that  defendants  who  prepared 
false  financial  statements  as  certified  public  accountants 
were  not  entitled  to  dismissal  of  the  action  on  the 
ground  that  they  did  not  participate  in  the  sale  induced 
by  the  use  of  the  financial  statement.  In  Pettit  v. 
American  Stock  Exchange,  217  F.  Supp.  21  (S.D.  N.Y. 
1936),  a  motion  to  dismiss  the  action  against  the  Ex- 
change was  denied  even  though  the  Exchange  was  not 
the  ultimate  seller  but  was  merely  the  conduit  through 
which  the  sale  was  consummated. 

It  is  apparent  that  the  trend  of  the  decisions  is  to- 
ward a  literal  interpretation  of  the  language  in  Section 
10(b).  Rule  10(b)-5  by  holding  unlawful  various  acts 
"in  connection  zvitli  the  purchase  or  sale  of  any  secu- 
rity". With  specific  emphasis  on  the  quoted  language,  it 
has  been  stated  "that  the  outlawed  activity  is  not  limited 
to  the  portion  of  the  transaction  involving  an  exchange 
of  consideration  by  the  purchaser  for  the  stock,"  Cooper 
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V.  North  Jersey  Trust  Co.  of  Ridgewood,  N.J.,  supra 
(held  that  the  purchaser  could  sue  a  pledgee  who  con- 
verted the  plaintiff's  stock  even  though  the  pledgee  did 
not  actually  exchange  consideration  with  plaintiff  in  a 
purchase  and  sale  transaction).  In  Glickman  v. 
Schweickert  &  Co.,  242  F.  Supp.  670  (S.D.  N.Y.  1965), 
a  motion  to  dismiss  by  the  defendant  securities  broker 
was  denied  where  the  complaint  alleged  that  the  broker 
represented  to  the  plaintiff  that  the  purchase  of  shares 
by  means  of  a  "factoring-device"  was  usual  and  proper, 
and  did  not  inform  the  plaintiff  that  it  violated  the  mar- 
gin requirements  of  the  Securities  Exchange  Act  of 
1934.  In  that  case,  the  defendant  argued  similarly  to 
Cooper  V.  North  Jersey  Trust  Co.  that  the  misrepresen- 
tation to  which  Section  10(b)  relates  is  a  misrepre- 
sentation relating  to  the  subject  matter  of  the  purchase 
itself — the  sale  of  securities,  and  since  he  made  no 
misrepresentation  as  to  the  securities  or  their  value, 
that  there  was  no  right  of  action  under  Section  10(b). 
The  Court  held  that  the  words  "in  connection  with"  in 
Section  10(b)  "need  not  be  limited  to  misrepresentations 
relating  to  the  subject  matter  of  the  purchase,"  Id.  at 
674,  expressly  following  Cooper  v.  North  Jersey  Trust 
Co. 

In  short,  it  is  apparent  from  the  foregoing  cases  that 
any  fraud  "in  connection  with"  a  purchase  of  Securities 
is  actionable  under  Rule  10(b) -5  even  though  the  de- 
fendant is  not  a  seller.  This  is  so  because  (1)  the  Re- 
statement section  which  is  the  basis  for  private  ac- 
tions under  Section  10(b)  and  Rule  10(b)-5,  does  not 
require  "privity",  i.e.,  does  not  require  a  buyer- 
seller  relationship;  (2)  the  recent  cases  cited  above  do 
not  limit  the  enactments  to  suits  against  the  other  party 
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to  the  transaction,  and  (3)  the  trend  of  the  decisions 
is  toward  an  interpretation  of  the  enactments  which 
makes  any  fraud  "in  connection  with"  the  purchase  of 
securities  actionable,  even  though  the  party  defendant 
is  not  a  seller  who  made  misrepresentations  directly  re- 
lating to  the  security. 

Summary  and  Conclusion. 

The  undisputed  facts  produced  at  the  trial  of  this 
action  should  have  resulted  in  a  ruling  that  Lundquist 
was  entitled  to  proceed  to  put  on  his  evidence  of  causa- 
tion and  damages  flowing  from  Turner's  blatant  viola- 
tion of  Rule  10(b)-S.  Instead,  the  District  Court  ig- 
nored the  many  decisions  granting  a  private  civil  remedy 
for  violation  of  the  Securities  Acts  and  the  Rules  there- 
under, and  erroneously  cut  the  trial  short  and  found 
against  Lundquist.  The  errors  of  the  lower  Court 
can  and  should  be  corrected  by  reversing  the  judg- 
ment and  remanding  the  case  with  instructions  to  pro- 
ceed to  determine  the  amount  of  Lundquist's  damages. 

Respectfully  submitted, 

Hurley  &  Driscoll, 

By  Robert  W.  Driscoll, 
Attorneys  for  Appellant  Lundquist. 


Certificate. 

I  certify  that,  in  the  preparation  of  this  brief,  I 
have  examined  Rules  18,  19  and  39  of  the  United 
States  Court  of  Appeals  for  the  Ninth  Circuit  and  that, 
in  my  opinion,  the  foregoing  brief  is  in  full  com- 
pliance with  those  rules. 

Robert  W.  Driscoll 
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No.    22,400 

IN  THE    UNITED  STATES   COURT   OF  APPEALS 

FOR   THE   NINTH  CIRCUIT 

CHARLES   H.     LUNDQUIST, 

Appellant, 
vs. 
JOE    TURNER, 

Appellee. 


BRIEF  OF  APPELLEE 


THE  FACTS 

The  following  facts  are  undisputed: 

1.  JOE   TURNER  was  one  of  fifteen  individuals  who 
either  advanced  funds  to  or  cancelled  an  indebtedness  of  UNITED 
STATES   CHEMICAL   MILLING   CORPORATION  (U.  S.  C.  M. ),    in 
return  for  subordinated,    convertible  debentures. 

2.  JOE    TURNER  received  $125,000.00  of  debentures 
(under  10  percent)  in  return  for  $125,000.00  cash. 

3.  Another  of  the  individuals  who  advanced  funds  to 
U.S.  CM.    in  return  for  such  debentures  was  counter  claimant, 
CHARLES   H.     LUNDQUIST.     Mr.    Lundquist  received  $420,  000.  00 
Df  debentures  in  return  for  $120,000.00  cash  and  the  cancellation 

'pf  a  $300,  000.  00  indebtedness  owed  by  the  Corporation  to  Lundquist 
i  1. 


(see  Transcript,    Vol.    2,    pp.    113-114). 

4.  JOE  TURNER  was  never  an  officer  or  director  of 
U.S. CM.    (Tran.  ,    Vol.    2,    pp.    114-115). 

5.  At  the  time  of  the  issuance  of  the  debentures,    and 
for  many  years  prior  thereto,    CHARLES  H.    LUNDQUIST  was 
president  and  a  member  of  the  board  of  directors  of  U.  S.  C.  M. 
(Tran.,    Vol.    2,    pp.    123-124). 

5.  One  of  the  documents  signed  by  JOE  TURNER  con- 
tained a  recital  that  the  note  he  was  acquiring  was  being  acquired 
and  would  be  taken  and  received  by  him  for  private,    personal 
investment  for  his  own  account,    with  no  intention  of  reselling  or 
otherwise  distributing. 

6.  JOE  TURNER  pledged  the  $125,  000.  00  of  debentures 
issued  to  him  to  two  Oklahoma  banks,    which  financed  his  acquisition 
of  the  debentures. 

7.  At  or  prior  to  the  time  of  issuance  of  the  debentures, 
U.  S.  C.  M.    received  knowledge  that  Mr.    Turner's  acquisition  of  the 
debentures  was  being  financed  by  the  Oklahoma  banks  and  that  the 
debenture  was  being  pledged  by  Mr.    Turner  to  the  Oklahoma  banks. 
U.  S.  C.  M.    had  knowledge  of  the  above  by  reason  of  the  fact  that  the 
$125,  000.  00  was  paid  to  U.  S.  C.  M.    directly  by  the  Oklahoma  banks 
and  U.  S.  C.  M.    delivered  the  $125,  000.  00  debenture  directly  to  the 
Oklahoma  banks.     (Tran.,    Vol.    2,    p.    109  and  1 87-188,   and  Findings 
of  Fact  4,    5,    and  6  in  Tran.  ,    Vol.    1,    p.    113). 

8.  The  debenture  was  only  part  of  the  assets  which  Mr. 
[Turner  pledged  to  the  Oklahoma  banks  as  security  for  the  payment 
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of  the  loan  which  enabled  Mr.    Turner  to  purchase  the  debenture 
(Finding  5). 

9.  Thereafter,    Mr.    Turner  repaid  the  Oklahoma  banks 

the  $125,000.00  which  he  had  borrowed  to  finance  purchase  of  the 
debenture  and  the  debenture  was  returned  to  Mr.    Turner  by  the 
banks.     (Tran.  ,    Vol.    2,    p.    189.     See  also  Finding  7). 

10.  $25,  000.  00  worth  of  the  $125,  000.  00  debenture  was 
acquired  by  Mr.    Turner  pursuant  to  an  oral  understanding  with 
GLEN  R.    ROLAND,    who  was  an  officer  of  U.  S.  C.  M.  ,   that  at  some 
future  date  Mr.    Turner  would  transfer  said  $25,  000.  00  worth  of  the 
debenture  to  Mr.    Roland  in  consideration  for  the  receipt  by  Mr. 
Turner  of  $25,  000.  00  from  Mr.    Roland  (Finding  2). 

11.  The  year  following  the  issuance  of  the  debentures, 
Mr.  Roland  did  pay  Mr.  Turner  the  $25,  000.  00,  without  interest 
(Finding  3). 

12.  The  $25,  000.  00  worth  of  the  debentures  was  never 
transferred  by  Mr.    Turner  to  Mr.    Roland  because  sometime  after 
the  debentures  were  issued,    it  became  apparent  that  U.S.  CM.   was 
in  serious  financial  difficulty  and  that  the  debentures  would  be 
iworthless    (Tran.,    Vol.    2,    p.    59  and  pp.    189-190). 

Although  the  above  facts  are  not  in  dispute,   the  inferences 
o  be  drawn  therefrom  are  in  dispute. 


THE   ISSUES 

Furthermore,  the  following  questions,   among  others,   are 
in  dispute: 

1.  Did  Mr.    Turner's  conduct  constitute  a  violation  of 
his  agreement  with  U.  S.  C.  M.  ? 

2.  Did  Mr.    Turner's  conduct  constitute  a  violation  of 
any  Federal  Securities  Regulation? 

3.  If  Mr.    Turner's  conduct  did  constitute  a  violation 
of  his  agreement  with  U.  S.  C.  M.    or  constituted  a  violation  of  a 
Federal  Securities  Regulation,    does  CHARLES  H.    LUNDQUIST 
have  a  possible  claim  for  damages  against  Mr.   Turner? 

4.  If  CHARLES  H.    LUNDQUIST  has  a  possible  claim 
against  Mr.    Turner,    has  Mr.    Lundquist  proved: 

A.  That  he  acted  in  reliance  upon  the  above 
mentioned  recital? 

B.  That  his  reliance  was  justified? 

C.  That  the  subject  matter  of  the  recital  was 
material? 

D.  That  Mr.    Turner's  breach  of  the  recital,    if 
any,    was  a  material  breach? 

INTRODUCTORY  ANALYSIS 

The  gist  of  counter  claimant's  grievance  is  that  JOE  TUR- 
NER pledged  his  debenture  to  two  Oklahoma  banks  and  that  JOE 
TURNER  agreed  to  let  GLEN  R.    ROLAND  receive,    at  some  future 
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date,    $25,  000.  00  worth  of  the  $125,  000.  00  debenture  which  Mr. 
Turner  received. 

It  is  our  contention  that  since  there  never  was  an  actual 
transfer  of  the  $25,000.00  worth  of  debenture  to  Mr.    Roland,    that 
Mr.    Turner's  informal  agreement  to  transfer  that  amount  of  the 
debenture  to  Mr.    Roland  did  not  constitute  a  sale  to  Mr.    Roland 
and,    therefore,    is  of  no  legal  significance.     We  further  contend 
that  Mr.    Turner's  pledge  of  the  $125,  000.  00  debenture  to  the  two 
Oklahoma  banks  was  not  a  sale  or  distribution  of  the  debenture  as 
those  terms  were  used  in  the  recital. 

However,    even  assuming  that  it  could  be  held  that  Mr. 
Turner's  agreement  with  Mr.    Roland  or  that  his  pledge  of  the 
debenture  to  the  Oklahoma  banks  placed  Mr.    Turner  in  a  technical 
violation  of  the  terms  of  the  recital,    any  such  purported  violation 
would  not  give  Charles  H.    Lundquist  any  claim  against  Joe  Turner. 

Of  what  real  significance  is  it  that  Joe  Turner  informally 
agreed  to  let  Mr.    Roland  have  $25,  000.  00  worth  of  the  debentures 
upon  payment  by  Mr.    Roland  of  that  sum  at  some  future  date? 
Mr.    Roland  was  an  officer  of  U.  S.  C.  M.     But  Charles  H.    Lundquist 
was  president  of  U.  S.  C.  M.  ,    and  Charles  H.    Lundquist  was  not  the 
only  officer  or  former  officer  or  director  of  U.  S.  C.  M.   to  partici- 
pate in  the  debenture  issuance.     Hence,    what  difference  would  it 
have  made  if  there  were  sixteen  debenture  holders  instead  of 
fifteen? 

It  should  be  obvious  that  the  purpose  of  the  recital  that  the 
debenture  holders  were  acquiring  their  debentures  for  their  own 
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private  investment  was  to  attempt  to  preserve  the  private  offering 
exemption.     Obviously,   the  recital  was  an  attempt  by  U.S.C.M.   to 
limit  the  likelihood  of  a  public  distribution  of  the  debentures  by  the 
holders,    or  to  in  some  way  immunize  U.  S.  C.  M.    from  liability  if 
any  of  the  holders  did  publicly  distribute  the  debentures,   thereby 
endangering  the  private  offering  exemption. 

But  surely  it  cannot  be  contended  that  a  transfer  of 
$25,  000.  00  worth  of  debentures  to  Glen  R.    Roland  would  destroy  the 
private  offering  exemption.     Since  any  agreement  by  Mr.    Turner  to 
transfer  some  of  his  interest  in  the  debenture  to  Mr.    Roland  would 
not  destroy  the  private  offering  exemption,    Mr.   Turner's  conduct 
did  not  invalidate  the  debentures,    contrary  to  the  unsupported 
assertion  by  Mr.    Lundquist's  counsel  that  Mr.    Turner  "destroyed" 
the  exemption  from  registration. 

Similarly,   the  fact  that  Mr.   Turner  pledged  the  debenture 
as  security  for  the  payment  of  the  loan  and  thereafter  paid  off  the 
loan  and  received  back  the  debenture  likewise  did  not  destroy  the 
private  offering  exemption.     This  being  the  case,   the  validity  of  the 
debentures  was  not  affected  by  Mr.    Turner's  pledge.     And,    in  any 
event,   the  validity  of  Charles  H.    Lundquist's  debentures  certainly 
was  not  affected  by  Mr.    Turner's  pledge. 

I  Thus,    what  Mr.    Lundquist's  case  boils  down  to  is  the  conten- 

tion that  conduct  by  Mr.    Turner,   which  may  or  may  not  have 
Constituted  a  technical  violation  of  the  recital  that  the  debentures 
iivere  being  acquired  for  private  investment,    enables  Mr.    Lundquist 
o  obtain  relief  against  Mr.    Turner.     Yet  Mr.    Lundquist  cannot  show 


that  the  debentures  were  invalidated  by  reason  of  Mr.   Turner's 
conduct,    or  that  Mr.    Lundquist's  debenture  was  invalidated  by 
reason  of  Mr.    Turner's  conduct. 

Further,    even  if  the  debentures  were  invalidated  by  Mr. 
Turner's  conduct  (and  we  emphatically  deny  that  they  were)  we  fail 
to  see  how  Mr,    Lundquist  (as  distinguished  from  U.  S.  C.  M. )  would 
have  any  claim  against  Mr.    Turner  in  any  event. 


THE   CASES    DO   NOT    HOLD  THAT   CASES   SIMILAR 
TO   TURNER'S   VIOLATE    RULE    10  (b)  -  5 


Commencing  at  p.    32  of  his  opening  brief,   counterclaimant 
makes  the  totally  inaccurate  assertion  that  "a  number  of  cases  have 
held  that  conduct  similar  to  Turner's  has  constituted  a  violation  of 
Section  10  (b)  and/or  Rule  10  (b)-5.  " 

The  first  case  cited  in  support  of  this  erroneous  statement 
is  Kardon  v.    National  Gypsum  Co.  ,    69F.Supp.    512  (E.D.    Penn. 
1946).     Counter  claimant  asserts  that  the  case  involved  purchasers 
of  stock  who  failed  to  disclose  a  secret  agreement  entered  into 
between  themselves  and  third  parties.     In  fact,    what  the  complaint 
alleged  in  that  case  was  that  defendants  falsely  represented  to 
plaintiffs  that  no  negotiations  were  pending  for  the  sale  of  the  assets 
of  the  corporation,    and  that  the  plaintiffs  sold  their  stock  in  the 
corporation  to  defendants  for  far  less  than  the  true  value  of  the 
Istock.     The  complaint  also  alleged  that  defendants  engaged  in 
various  acts  of  fraud  which  operated  to  induce  the  plaintiffs  to  sell 
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their  stock.     Hence,    it  is  apparent  that  what  the  plaintiffs  sought  to 

prove  in  that  case  was  that  the  corporation's  agreement  to  sell  its 

assets  increased  the  value  of  the  corporation's  stock  and  that 

because  the  agreement  was  not  disclosed  to  plaintiffs,   they  sold 

their  stock  in  the  corporation  for  far  less  than  fair  value.     We  fail 

to  see  how  the  facts  of  that  case  are  even  remotely  similar  to  those 

of  the  instant  case.     Kardon  involved  the  common  situation  of  a 

buyer  of  stock  failing  to  disclose  to  the  seller  facts  that  had  an  effect 

upon  the  worth  of  the  corporation  whose  stock  buyer  was  purchasing. 

The  next  case  cited  by  counter  claimant  is  Stevens  v.    Vowell, 

343  F.  2d  374  (10th  Cir.    1965).     Counter  claimant  characterizes  that 

case  as  involving  a  situation  where  "the  plaintiff  had  been  told  by  the 

defendants  that  the  money  he  paid  for  certain  securities  would  be 

used  for  specified  purposes  only. 

The  facts  of  Stevens,    as  set  forth  in  the  opinion  of  the  Court, 

were  as  follows: 

"Stevens  and  Moad  had  represented  to  Vowell 

that  the  entire  amount  of  his  investment  ($20,000.00) 

would  be  used  for  the  construction  of  the  Archery 

Lanes  in  Utah.     The  evidence  further  discloses  that 

Worldwide  had  received  approximately  $400,000.00 

from  investors  such  as  Vowell  and  it  had  built  no 

Archery  Lanes  in  any  locality. 

In  other  words,    Vowell  was  one  of  many  investors  who  had 
! 
linvested  large  sums  of  money  in  reliance  on  the  representation  that 

the  money  would  be  used  to  build  archery  lanes,   whereas  in  fact 
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the  promoters  siphoned  off  the  funds  for  their  own  purposes. 
Surely  that  case  is  not  remotely  similar  on  its  facts  to  the  instant 
case. 

The  next  case  cited  by  counter  claimant  on  behalf  of  his 
erroneous  assertion  that  conduct  similar  to  Turner's  has  been  held 
to  violate  Rule  10  (b)-5  is  Ellis  v.    Carter,    291  F.  2d  270  {9th  Cir. 
1961).     In  that  case  it  was  alleged  that  Carter  sold  10,  000  shares 
of  Republic  stock  to  Ellis  at  $10.00  a  share,   at  a  time  when  the 
market  price  of  the  stock  was  $8.  50  a  share,    and  that  Ellis  in 
buying  was  relying  on  the  representation  that  the  stock  carried  with 
it  a  voice  in  the  management  of  the  company.     According  to  the 
allegations  of  plaintiff,   defendants  thereafter  gained  control  of  the 
corporation  and  excluded  plaintiff  Ellis  from  having  any  voice  in 
the  management. 

This  writer  fails  to  see  how  a  case  involving  a  false  repre- 
sentation by  the  seller  of  stock  that  the  buyer  would  have  a  voice 
in  management  of  the  corporation  is  even  remotely  similar  to  the 
instant  case. 

The  next  case  cited  by  counter  claimant  is  M.    L.    Lee  &  Co. 
V.   American  Cardboard  &  Packaging  Corp.  ,    36  F.  R.  D.    27  (E.  D. 
Penn.    1964).     Counter  claimant  asserts  that  "the  fraud  in  that  case 
consisted  of  a  violation  of  certain  contractual  provisions,   just  as 
the  fraud  in  the  instant  case  is  alleged  to  be  in  part  Turner's 
violation  of  his  agreement  not  to  transfer  the  securities.  " 

Let  us,    however,    examine  the  exact  nature  of  the  contractual 
provisions  that  were  alleged  to  have  been  violated  in  that  case.     The 
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case  involved  a  counterclaim  by  a  corporation  and  its  shareholders 
against  plaintiff  underwriters,    alleging  that  in  reliance  upon  an 
agreement  by  the  underwriters  to  handle  the  proposed  public  offer- 
ing of  the  corporation's  stock,   the  corporation  spent  a  great  deal 
of  money  in  anticipation  of  going  through  with  the  public  offering, 
but  that  the  underwriters  for  no  explained  reason  refused  to  go 
ahead  with  the  underwriting.     This  writer  fails  to  see  how  the  facts 
of  that  case  are  even  remotely  similar  to  those  of  the  instant  case. 

The  next  case  cited  by  counter  claimant  is  Glickman  v. 
Schweickert  &  Co.  ,    242F.Supp.    670  (S.  D.    N.  Y.    1965).     Counter 
claimant  characterizes  that  case  as  one  where  "the  court  held  that 
misrepresentations  as  to  the  financing  of  a  purchase  of  securities 
were  actionable.  " 

But  let  us  examine  the  facts  of  Glickman.     The  case 
involved  whether  or  not  motions  to  dismiss  should  be  granted. 
Count  1  alleged  that  to  induce  plaintiff  to  buy  more  stock  than 
margin  requirements  permitted,    defendant's  security  broker 
advised  plaintiff  to  factor  the  stock  to  First  Discount  Corporation. 
Discount  Corporation  wrongfully  converted  and  sold  the  stock  and 
thereafter  became  insolvent.     Thus,    it  should  be  noted  at  the  outset 
that  the  wrongful  conduct  was  a  security  broker's  attempt  to  evade 

the  margin  requirements.     With  respect  to  said  Count  1,   the  court 

1 

isaid: 

"Thus  the  only  harm  which  Section  7  (c)  of 
the  1934  Act  was  designed,    generally,   to  prevent 
was  that  which  might  befall  an  investor  should  he 
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'spread  himself  too  thin'  and  should  the  market  fall, 
resulting  either  in  the  loss  of  pledged  security  or 
subjection  to  suit  for  inability  to  pay  back  loans 
conversion  of  the  pledged  stock  by  the  financing 
institution,    however,    was  not  the  type  of  risk 
covered  by  Section  7  (c). 
The  Court,   therefore,    dismissed  Count  I. 

Count  4  contained  an  allegation  that  defendant  misrepresented 
that  the  means  of  financing  that  it  recommended  was  usual,    proper 
and  involved  no  more  risk  than  the  usual  margin  transaction. 
Count  4  contained  the  further  allegation  that  defendant  security 
broker  had  knowledge  that  First  Discount  Corporation  was  unstable 
and  engaged  in  questionable  financial  operations,    but  that  it  did  not 
disclose  these  facts  to  plaintiff. 

We  fail  to  see  how  Glickman,    which  involved  allegations  of 
a  security  broker's  misrepresentation  and  evasion  of  the  margin 
requirements,    is  similar  to  the  conduct  which  counter  claimant 
complains  of  in  this  action. 

And  the  final  case  cited  by  counter  claimant  in  connection 
with  his  unsupported  assertion  that  conduct  similar  to  Turner's  has 
been  held  to  violate  Rule  10  (b)  -5  is  Keers  and  Co.   v.   American 
Steel  and  Pump  Corp.  ,    234F.Supp.    201  (S.  D.    N.  Y.    1964).     In  that 
lease  the  court  dismissed  the  complaint  on  the  ground  that  there  was 
no  federal  jurisdiction.     We  fail  to  see  how  either  the  facts  or  the 
ruling  in  that  case  in  any  way  assist  counter  claimant. 

I 

i 

1  1 


TURNER   DID  NOT    VIOLATE   ANY   PROVISIONS 
OF   THE    SECURITIES   ACT   OF    1933 


Counter  claimant's  second  contention  is  that  Turner  violated 
various  provisions  of  the  Securities  Act  of  1933,    thereby  giving 
rise  to  a  cause  of  action  under  Section  10  (b)-5  of  the  Securities 
Exchange  Act  of  1934  (Counter  claimant's  opening  brief,    pp.    36- 
40). 

The  specific  contention  advanced  by  counterclaimant  in  that 
portion  of  his  brief  is  that  Turner  became  an  "underwriter"  under 
the  terms  of  Section  4  (1)  of  the  Securities  Act  of  1933,   thereby 
taking  the  debenture  issue  out  of  the  private  offering  exemption. 

It  is  true  that  an  "underwriter"  as  defined  in  Section  2(11) 
of  the  1933  Act,    is  a  person  who  has  purchased  from  an  issuer 
with  a  view  to  distribution  of  securities. 

Counter  claimant  asserts  that  Mr.    Turner's  pledge  of  his 
debentures  (along  with  other  assets)  to  the  Oklahoma  banks  made 
Mr.    Turner  an  underwriter.     In  support  of  this  contention,    several 
cases  are  relied  on.     The  first  is  S.E.C.    v.   Guild  Films  Co.  ,   279 
F.2d  485  (2nd  Cir.    1963).     We  fail  to  see  how  that  case  assists 
counter  claimant. 

The  Guild  Films  case  involved  a  pledge  of  stock  under 
circumstances  where  it  was  obvious  at  the  time  of  the  pledge  that 
the  pledgor  would  default  under  his  loan  and  that  the  pledgee  would 
have  to  sell  the  pledged  stock  to  the  public.     The  holding  in  the  case 
was  merely  that  before  making  a  public  offering  of  the  pledged 

12. 


stock,   the  pledgee  would  have  to  comply  with  federal  registration 
laws.     We  agree  with  the  rationale  implicit  in  the  Guild  Films  case 
that  a  distribution  to  the  public  cannot  be  exempted  from  the 
registration  requirements  by  the  subterfuge  of  a  sale  of  stock  to 
one  person  (thereby  seeking  to  come  within  the  private  offering 
exemption),    under  circumstances  whereby  it  is  intended  that  the 
purchaser  pledge  the  stock,    and  default  on  the  debt,   thereby 
enabling  the  pledgee  to  make  a  public  offering  of  the  stock.     Such  a 
subterfuge  for  the  purpose  of  evading  the  registration  requirements 
certainly  cannot  be  condoned.     However,    it  should  be  apparent  that 
such  a  situation  has  no  application  to  this  case.     There  was  no 
public  distribution  of  the  pledged  debentures  by  the  Oklahoma  banks. 
Nor  was  there  even  any  default  by  Turner  in  repayment  of  the  loan 
for  which  the  debentures  were,    along  with  other  assets,    pledged 
as  security.     In  fact,   the  record  shows  that  Turner  repaid  the  loan 
and  that  the  debentures  were  thereafter  returned  to  him. 

The  next  authority  cited  by  counter  claimant  is  SEC  Release 
No.    33-4552  (1962),    C.  C.  H.   Federal  Securities  Law  Reporter, 
para.    2771,   to  the  effect  that  in  determining  whether  a  transaction 
comes  within  the  private  offering  exemption,   whether  a  transaction 
is  one  not  involving  any  public  offering  is  essentially  a  question  of 
fact. 

In  the  instant  case  the  Court  heard  all  of  the  evidence 
relative  to  the  issue  of  liability,    and  after  hearing  all  of  the  evidence 
on  that  issue  the  court  made  findings  of  fact  3,    4,    5,    6,    7  and  11 
(Tran.  ,    Vol.    1,    pp.    113-114). 
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Summarized,   these  findings  are  as  follows: 

At  the  time  of  the  purchase  of  the  debentures  Turner  had 
agreed  to  thereafter  transfer  $25,  000.  00  interest  in  said  debentures 
to  Glen  R.    Roland,    an  officer  of  U.  S.  C.  M.  ; 

That  subsequent  thereto  plaintiff  did  receive  $25,000.00 
from  Mr.    Roland;    that  the  $125,  000.  00  used  by  Turner  to  purchase 
the  debentures  was  obtained  by  a  loan  to  Turner  from  two  Oklahoma 
banks; 

That  as  security  for  the  repayment  of  said  sum  Joe  Turner 
pledged  said  debenture  and  other  assets  to  two  Oklahoma  banks; 

That  said  debenture  was  transmitted  by  U.  S.  C.  M.    directly 
to  said  Oklahoma  banks; 

That  thereafter  Joe  Turner  repaid  said  banks  all  sums 
owing  as  a  result  of  said  loan  and  said  debenture  was  returned  to 
Joe  Turner; 

That  Joe  Turner  in  acting  as  above  described  was  not  an 
issuer  or  underwriter; 

And  that  in  acting  as  above  described  Joe  Turner  did  not 
make  a  public  offering  of  the  aforesaid  debenture  and  did  not  make 
an  offering  to  the  public  of  the  aforesaid  debenture. 

Counter  claimant  concedes  in  his  brief  that  the  question  is 
one  of  fact.     The  finding  of  fact  was  that  there  was  no  public 
offering  by  Turner.     Unless  counter  claimant  can  show  that  this 
finding  was  unsupported  by  substantial  evidence,    or  was  an  abuse 
of  discretion,   that  finding  must  be  sustained  on  appeal.     Counter 
claimant  failed  to  present  to  this  Court,   and  failed  to  present  to 
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he  trial  court,    any  decisions  of  any  Court,    appellate  or  trial,   to 
he  effect  that  in  cases  involving  conduct  truly  similar  to  the  conduct 
n  which  Mr.    Turner  engaged,   the  Courts  have  held  that  a  pledge 
;onstituted  a  public  offering. 

The  next  case  relied  on  by  counter  claimant  is  In  the  Matter 
)f  Skiatron  Electronics  and  Television  Corp.  ,    40  SEC  236  (1960). 
Hounter  claimant  characterized  that  case  as  involving  a  holding  that 
'a  certain  sale  and  pledge  transaction  was  in  violation  of  Section  5 
)f  the  Securities  Act  of  1933".     Counter  claimant  neglects,   however, 
o  state  exactly  what  that  certain  sale  and  pledge  were. 

Now  let  us  examine  exactly  what  that  "certain  sale  and 
)ledge  transaction"  was.     In  Skiatron  the  person  to  whom  stock  was 
ssued  had  a  pattern  of  immediately  pledging  the  stock  as  collateral 
or  loans,    defaulting  on  the  loans  shortly  thereafter,    and  thereby 
)ermitting  the  pledgee  to  sell  the  pledged  stock  to  the  public.     In 
hat  case  hundreds  of  thousands  of  shares  of  stock  had  been  sold  to 
he  public  by  various  pledgees.     The  Court  held  that  in  those  circum- 
stances,   sale  of  the  pledged  stock  without  registration  violated  the 
5ecurities  Act. 

Does  counter  claimant  seriously  contend  that  Joe  Turner's 
Dledge  of  a  debenture  to  two  Oklahoma  banks,   thereafter  paying  off 
he  loan  and  reacquiring  the  debenture,    is  even  remotely  analogous 
;o  the  conduct  in  Skiatron?     It  is  apparent  that  in  Skiatron  the  sale 
;o  an  individual  was  merely  a  subterfuge  by  which  a  public  distribu- 
:ion  of  stock  was  effected  without  registration.     That  was  hardly 
he  situation  in  the  instant  case. 
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The  next  case  cited  by  counter  claimant  is  SEC  v.    Mono- 


Kearsarge  Consolidated  Mining  Co.  ,    167F.Supp.    248     (D.C.    Utah 
1958). 

It  is  true  that  said  case  indicates  that  an  underwriter  is  one 
who  purchases  with  a  view  to  distribution.     But  the  question  is. 
what  constitutes  a  distribution?     After  citing  that  case,    counter 
claimant  asserts  that  "it  is  clear,    therefore,    from  the  foregoing 
;hat  Turner  was  a  statutory  underwriter  within  the  meaning  of  the 
'oregoing  rule  because  he  purchased  his  stock  from  the  issuer 
company  with  the  intention  of  immediately  distributing  and  selling 
;he  same  to  Roland.  "    However,    counter  claimant  gets  no  support 
'or  that  erroneous  statement  from  the  above  Mono-Kearsage  case, 
rhat  case  involved,    in  the  language  of  the  opinion  of  the  Court, 
'the  transfer  to  Boren  of  the  962,  000  share  block  .  .  .    Boren 
.ntended  to  effect  a  public  distribution  .  .  .   there  was  a  public 
offering.  " 

Thus,    said  case  constituted  in  effect  a  holding  that  one  who 
icquires  962,000  shares  of  stock  intending  to  publicly  distribute 
;hem  is  an  underwriter.     However,   that  is  a  far  cry  from  agreeing 
;o  transfer  a  portion  of  a  debenture  to  one  individual  or  pledging 
1  debenture  to  two  banks  as  security  for  a  loan  which  is  then  paid 
3ff,    enabling  the  debenture  to  be  returned  to  the  purchaser.     In 
short,    we  submit  that  a  "distribution"  so  as  to  make  one  an  under- 
ivriter,    is  a  public    offering  of  the  securities,    and  not  the  kind  of 
iransfer  that  occurred  in  this  case.     (See  our  discussion  of  this 
later  in  our  brief. ) 
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The  next  case  cited  by  counter  claimant  is  SEC  v.    Bond  and 
share  Corp.  ,    229F.Supp.    88(D.  C.    Okla.    1963).     That  case  merely 
stands  for  the  proposition  that  an  individual  who  obtains  unregistered 
stock  in  a  corporation  for  an  issuer  with  a  view  to  distribution 
;hereof,    is  an  underwriter.     However,    the  question  is,    what  consti- 
:utes  a  distribution  as  that  term  is  used  in  the  Act?    It  does  appear 
;hat  one  who  effects  a  "distribution"  as  that  term  is  used  in  the 
\ct,    may  be  an  underwriter.     But  the  question  which  counter 
claimant  neglects  to  even  attem.pt  to  answer  is,   what  constitutes  a 
iistribution?     Certainly  SEC  v.    Bond  and  Share  Corp.    is  not 
luthority  for  the  proposition  that  the  kind  of  conduct  in  which  Joe 
furner  engaged  is  a  distribution  as  that  term  is  used  in  the  Act. 
ii'or  in  that  case  613,  650  shares  of  stock  were  sold  to  the  public 
hrough  dealers  around  the  country.     Does  counter  claimant  inean 
,0  contend  that  Joe  Turner's  conduct  is  even  remotely  similar  to 
sale  of  613,  650  shares  of  stock  through  dealers  to  the  public? 

The  next  case  cited  by  counter  claimant  is  SEC  v. 
Culpepper,    270  F.2d  241  (Cir.    1959).     Counter  claimant  does  not 
.ndicate  the  purported  holding  of  that  case  or  its  facts  or  how  that 
:ase  is  in  any  way  relevant  to  the  instant  one.     In  that  case  there 
were  thirteen  defendants.     The  three  appellants  had  effected  a 
public  distribution  of  343,  495  unregistered  shares.     Another 
defendant  had  sold  at  least  710,  623  shares  to  brokers  and  dealers 
kvho  resold  to  the  public.     Does  counter  claimant  mean  to  contend 
:hat  Joe  Turner's  conduct  is  remotely  similar  to  the  sale  to  the 
oublic,   through  brokers  and  dealers,    of  in  excess  of  1,000,000 
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shares  of  stock? 

The  final  case  cited  by  counter  claimant  in  this  section  of 
lis  brief  is  Fischman  v.    Raytheon  Mfg.    Co.  ,    188  F,  2d  783  (2nd 
:ir.    1951). 

Counter  claimant  characterizes  that  case  as  involving 
slaintiffs  who  have  been  induced  to  buy  stock  by  reason  of  misstate- 
nents  in  a  prospectus.     However,    counter  claimant  fails  to  state 
:he  nature  of  those  alleged  misstatements.     That  case  on  its  facts 
las  no  similarity  with  the  instant  case. 


JOE   TURNER'S   CONDUCT    DID  NOT   DESTROY 
THE    PRIVATE   OFFERING   EXEMPTION 


The  recital  signed  by  Turner,    which  might  be  called  a  letter 
3f  investment  intent,    was  not  a  material  factor  in  the  transaction. 
\.nd  any  non-compliance  by  Turner  with  the  terms  of  the  recital 
we  deny  that  there  was  any  non-compliance)  was  insubstantial  and 
;herefore  not  material.     This  cannot  be  over-emphasized.     Unless 
Furner's  conduct  destroyed  the  private  offering  exemption,   the 
validity  of  the  debentures  could  not  possibly  have  been  affected  by 
Furner's  conduct. 

And  there  is  no  possibility  that  the  private  offering  exemp- 
;ion  was  destroyed  unless  Turner's  conduct  made  him  an  under- 
ivriter.     But  Turner  did  not  become  an  underwriter  because  he  made 
lo  public  offering  of  his  debenture. 

As  stated  in  72  Harvard  Law  Review,    at  p.    784: 
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"Section  2  (11)  of  the  Securities  Act  defines 
an  'underwriter'  as  a  person  who  purchases  'from 
an  issuer  with  a  view  to  .  .  .   the  distribution  of  any 
security,    or  participates  in,   any  such  undertaking 
.  .  .  '    While  'distribution'  is  not  defined  in  the  act, 
it  is  clear  that  it  is  equivalent  to  participation  in  a 
public  offering.  " 
Since  it  is  obvious  that  plaintiff  Joe  Turner's  agreement  to 

transfer  a  portion  of  the  debenture  to  Roland  and  his  pledge  to  his 

two  Oklahoma  banks  was  not  a  public  offering,   plaintiff  was  not  an 

underwriter. 

Since  he  was  not  an  underwriter,   the  debenture  issue  was 

not  required  to  be  registered  under  Federal  Securities  Law.     Hence, 

Turner's  conduct  in  no  way  affected  the  validity  of  the  debenture 

issue. 

Further,    even  if  the  private  offering  exemption  had  been 

destroyed  (it  wasn't)  we  fail  to  see  how  anyone  other  than  the 

issuer  would  have  any  claim  against  Mr.   Turner. 


THE   MATERIALITY  OF   JOE   TURNER'S   REPRE- 
SENTATION WAS    DECIDED   BY  THE   TRIAL 

COURT 


Contrary  to  the  assertion  appearing  in  counter  claimant's 
brief  (p.    30),    there  is  no  testimony  that  Mr.    Lundquist  relied  on 
Mr.    Turner's  representations  or  that  he  would  not  have  purchased 
the  debentures  had  he  known  of  the  agreements  with  Roland  and  the 
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Oklahoma  banks.     All  that  Mr.    Lundquist  testified  was  that  he  went 
ihead  with  the  debenture  issuance  in  reliance  on  its  validity. 

Further,    even  if  Mr.    Lundquist  had  testified  as  counter 
;laimant  asserts  in  his  brief,   the  trial  court  was  free  to  disregard 
lis  testimony.     The  testimony  of  a  party  witness  does  not  have  to 
)e  accepted  by  the  trier  of  fact.     This  should  be  especially  so  in 
his  case  because  Mr.    Turner's  debenture  went  directly  to  the 
)klahoma  banks  from  U.S.  CM.     Lundquist,   as  president  of 
J.  S.  C.  M.  ,    must  therefore  have  known  of  the  pledge.     In  any 
!vent,    such  knowledge  could  have  been  inferred  by  the  trial  court. 

But  even  if  Lundquist  had  no  knowledge  of  Turner's  inten- 
ion,  it  was  for  the  trial  court  to  decide  whether  Lundquist  would 
lave  backed  out  of  the  deal  if  he  had  known  of  Turner's  intention. 

In  this  connection  we  think  the  following  language  appearing 
n  Ross  V.    Licht,    263F.Supp.    395  (S.D.    N.  Y.    1967),    at  408-409 
s  appropriate  in  this  case: 

"...   the  identity  of  the  purchasers  from 

plaintiffs  does  not  seem  to  me  to  be  a  material 

fact  ...   I  do  not  believe  plaintiffs  cared  who  bought 

their  shares,   whether  Charles  himself  or  someone 

else. 

We  submit  that  Lundquist  did  not  care  what  Turner  might  do 
vith  his  debenture,    so  long  as  Turner's  conduct  would  not  destroy 
he  private  offering  exemption. 

j  However,    even  if  Lundquist  did  care  about  whether  or  not 

burner  intended  to  pledge  his  debenture  to  the  banks  or  to  transfer 
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part  of  the  debenture  to  Roland,   these  matters  were  immaterial. 
Lundquist  might  have  gone  through  with  the  debenture  issuance  in 
reliance  on  a  statement  by  Turner  that  the  moon  is  made  of  cheese. 
And  if  the  moon  is  not  made  of  cheese,    would  Lundquist  have  a 
claim  against  Turner?     The  answer  is  clearly  no.     That  representa- 
tion would  have  been  immaterial.     No  reasonable  man  would  have 
bought  the  debenture  because  of  the  statement  that  the  moon  is  made 
of  cheese.     Likewise,    no  reasonable  man  would  have  refused  to 
buy  the  debenture  if  it  had  been  known  that  Turner  would  pledge 
his  debenture  or  might  have  an  oral  agreement  to  transfer  an 
interest  in  it  to  one  other  person. 

As  stated  in  List  v.    Fashion  Park,   Inc.  ,    340  F.  2d  457 
{2nd  Cir.,    1965),    at  462: 

".  .  .   thus,   to  the  requirement  that  the 

individual  plaintiff  must  have  acted  upon  the  fact 

misrepresented  is  added  the  parallel  requirement 

that  a  reasonable  man,    would  also  have  acted  upon 

the  fact  misrepresented.  " 

A  further  discussion  of  the  materiality  requirement  in 
Rule  10  (b)-5  actions  is  set  out  at  pp.    462-463  of  the  List  opinion. 

See  also  Rogen  v.    Slikon  Corp.  ,    361  F.2d  260  (1st  Cir.  , 
1966)  at  266  and  Kohler  v.    Kohler  Co.  ,    319  F.  2d  634  (9th  Cir.  , 
1963)  at  642   which  describe  as  material  those  facts  "which  in 
reasonable  and  objective  contemplation  might  affect  the  value  of 
the  corporation's  stock  or  securities. 
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The  finding  of  the  trial  court  (No.    9)  was  that  Turner  made 
\o  material  misstatements.     This  finding  should  be  upheld  by  this 
Appellate  Court. 


CONDITIONS   ON  SALE   IMPOSED   BY  CALIFORNIA 
COMMISSIONER  OF   CORPORATIONS 


In  his  brief,    counter  claimant  seems  to  say  that  Turner's 
;onduct  violated  the  terms  of  the  California  Corporation  Commis- 
iioner's  permit,    thereby  giving  Lundquist  a  claim  against  Turner. 

Assuming  only  for  the  purposes  of  this  brief  that  there  may 
lave  been  a  violation  of  California  Corporation  law,   the  question  is 
whether  or  not  counter  claimant  Lundquist  has  any  claim  against 
)laintiff  based  on  such  an  alleged  violation. 

Under  California  Corporations  Code  §26101,    presumably 
he  California  Commissioner  of  Corporations  might  have  sued  to 
;njoin  plaintiff  from  pledging  the  debenture.     Further,    if  a  pledge 
)f  the  debenture  without  the  consent  of  the  Corporation  Commissioner 
violated  the  terms  of  the  permit.    Turner  might  have  sued  his  pledgee 
or  a  declaration  that  the  pledge  be  declared  invalid  because  the 
)ledgee  did  not  obtain  the  consent  of  the  California  Commissioner 
)f  Corporations.     But  how  does  this  right  that  plaintiff  Turner 
night  have  to  obtain  a  declaration  that  the  pledge  was  invalid  give 
;ounter  claimant  Lundquist  any  rights  against  plaintiff,    or  anyone 
;lse? 

The  basic  question  remains,    what  effect  would  a  violation 

22. 


y  plaintiff  have  on  the  issuance  by  U.  S.  C.  M.    of  debentures  to 
.undquist?    Although  the  contention  has  not  been  clearly  articu- 
ated  by  counter  claimant,    apparently  it  is  his  contention  that  he 
as  been  damaged  by  reason  of  the  acts  of  plaintiff  because  the 
Bsuance  of  debentures  to  counter  claimant  somehow  would  be 
ainted  by  any  violation  of  the  terms  of  the  California  permit  by 
laintiff. 

In  the  case  of  Kent  v.    Kent,    6  Cal.  App.  2d  488  at  492-493, 
le  contention  was  made  that  since  some  of  the  shares  of  stock 
-ere  issued  in  violation  of  the  terms  of  the  permit,   that  all  of  the 
tock  issued  was  void.     The  Court  stated: 

"There  is  no  apparent  reason  why  the  issue 
of  some  shares  in  violation  of  the  statute  should  render 
void  other  shares  .  .  .    the  section  is  clearly  limited 
to  the  single  effect  of  declaring  void  those  shares 
not  issued  in  accordance  with  the  required  permit. 
Even  if  we  were  to  assume  that  plaintiff's  apparent  agree- 
lent  to  transfer  a  portion  of  the  debenture  to  Roland  violated  the 
;rms  of  the  permit,    then  at  worst,    that  portion  of  the  debenture 
hich  Mr.    Turner  had  agreed  to  transfer  to  Mr.    Roland  would  be 
oid  or  at  least  voidable.     But  what  has  this  to  do  with  Lundquist's 
ebenture  or  with  the  rights  of  counter  claimant  Lundquist? 

And  if  a  pledge  of  the  stock  would  violate  the  terms  of  the 
ermit,   this  might  give  plaintiff  some  rights  against  the  pledgee 
5r  not  obtaining  a  consent  or  possibly  might  have  given  the  pledgee 
ome  rights  against  Turner.     And  if  we  were  to  further  assume 
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hat  the  pledgee  thereafter  sold  the  debenture  without  obtaining 
;onsent  from  the  California  Corporation  Commissioner,   that 
he  purchasers  of  the  debenture  might  have  some  right  against  the 
pledgee  for  selling  the  debenture  without  obtaining  the  consent  of 
he  California  Corporation  Commissioner.     But  again,    the 
luestion  arises:    What  has  this  to  do  with  counter  claimant 
^jundquist  or  with  his  debenture? 

In  conclusion,    we  submit  that  any  alleged  violation  of  the 
California  Corporation  law  by  Turner  might  possibly  affect  his 
'elationship  with  Mr.    Roland  or  with  the  pledgee,   or  with  persons 
vho  might  subsequently  purchase  the  pledged  debenture  at  a  fore- 
;losure  sale,    but  that  all  this  certainly  has  nothing  to  do  with 
;ounter  claimant  Lundquist  and  gives  him  no  rights  against  plaintiff. 

CONCLUSION 

1.  Turner  did  not  violate  his  investment  recitals. 

2.  Even  if  he  did,   the  violation  was  unsubstantial. 

3.  Since  Turner's  conduct  did  not  destroy  the  private 
)ffering  exemption,   there  isn't  even  a  possibility  that  Lundquist 
vas  damaged. 

4.  Lundquist  did  not  prove  reliance  on  Turner's 
.nvestment  recitals. 

5.  The  investment  recitals  were  immaterial  except 
insofar  as  they  were  designed  to  prevent  Turner  from  participating 
in  a  public  offering.     Turner  did  not  make  a  public  offering  of  his 
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ebenture.     Therefore,   to  the  extent  that  Turner's  recitals  were  of 
laterial  facts,    Turner  did  not  violate  the  recitals. 

How  counter  claimant  can  blame  his  loss  on  plaintiff  is 
eyond  this  writer's  imagination.     The  debentures  became  worth- 
3ss  because  the  corporation  went  bankrupt.     Counter  claimant  was 
le  president  of  the  corporation  and  he  knows  very  well  why  the 
orporation  went  bankrupt.     It  was  the  business  failure  of  the 
orporation  which  counter  claimant  headed  that  caused  counter 
laimant's  loss. 

If  anyone  has  a  claim  as  a  result  of  the  debenture  issuance, 
is  Joe  Turner  who  has  a  claim  against  Charles  H.    Lundquist  for 
"audulently  concealing  the  corporation's  financial  condition  in 
rder  to  induce  Turner  to  loan  Lundquist's  corporation  $125,  000.  00. 
.egrettably,    Mr.    Turner  has  lost  his  case  against  Mr.    Lundquist, 
ut  only  on  the  basis  of  the  statute  of  limitations. 

It  might  also  be  mentioned  that  Lundquist's  purported  counter- 

laim  is  also  barred  by  the  Statute  of  Limitations.     However,    since 

le  trial  court  found  that  Lundquist  couldn't  prove  his  case,   the 

rial  court  never  got  around  to  ruling  on  that,    and  other  defenses 

vailable  to  Turner. 

Respectfully  submitted, 

RICHARD  H.    LEVIN 

Attorney  for  Appellee 
Joe  Turner 
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CERTIFICATE 

I  certify  that,   in  connection  with  the  preparation  of  this 
rief,   I  have  examined  Rules  18,    19  and  39  of  the  United  States 
ourt  of  Appeals  for  the  Ninth  Circuit,   and  that,    in  my  opinion, 
le  foregoing  brief  is  in  full  compliance  with  those  rules. 

I  si    Richard  H.    Levin 


RICHARD   H.     LEVIN 
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REPLY  BRIEF  OF  APPELLANT. 


ARGUMENT. 

In  his  "Appellee's  Brief",  Joe  Turner  says,  at  page  6, 
"But  surely  it  cannot  be  contended  that  a  transfer 
of  $25,000.00  worth  of  debentures  to  Glen  R. 
Roland  would  destroy  the  private  offering  exemp- 
tion. Since  any  agreement  by  Mr.  Turner  to 
transfer  some  of  his  interest  in  the  debenture  to 
Mr.  Roland  would  not  destroy  the  private  offering 
exemption,  Mr.  Turner's  conduct  would  not  in- 
validate the  debentures.  .  .  ." 

This  statement  shows  the  failure  of  appellee  Turner 
to  grasp  the  issue  in  this  case,  which  is,  basically,  can 
a  buyer  invoke  the  civil  remedy  under  Rule  lOb-5*  to  re- 


*References  to  Rule  lOb-5  are  to  the  Rules  promulgated  by  the 
Securities  and  Exchange  Commission  under  the  Securities  and 
Exchange  Act  of   1934  and  amendments  thereto. 


— 2— 

cover  from  another  buyer?  The  statement  by  appellee 
also  blithely  assumes  that  a  buyer  in  a  private  offering 
situation  can  parcel  out  his  investment  by  pre-arrange- 
ment  to  third  parties  not  included  in  the  private  offer- 
ing, despite  express  representations  and  warranties  that 
the  buyer  is  buying  the  entire  amount  of  his  purchase 
for  his  own  investment  account.  The  cases  hold  that 
transactions  exempt  under  the  1933  Act  are  subject 
to  lOb-5. 

Hooper  v.  Mountain  State  Securities  Corp.,  282 
F.  2d  195,  201   (5th  Cir.   1960),  cert,  denied 
365  U.S.  814  (1961); 
Fratt  V.   Robinson,   203   F.   2d  627    (9th  Cir. 

1953); 
Rustic  V.  Werblin,  CCH  par.  91,637  (S.D.  N.Y. 

Feb.  28,  1966) ; 
Robinson  v.  Difford,  92   F.   Supp.    145    (E.D. 
Pa.  1950) ; 

Kardon  v.  National  Gypsum  Co.,  69  F.   Supp. 
512  (E.D.  Pa.  1946). 

Appellee,  unfortunately,  cites  no  authority  whatso- 
ever for  any  of  his  generalizations  contained  in  the  "In- 
troductory Analysis"  of  the  brief,  pages  4-7,  inclusive. 
Rather,  the  bulk  of  his  brief  is  devoted  to  attempting 
to  distinguish  or  minimize  the  authorities  cited  by  ap- 
pellant in  appellant's  Opening  Brief. 

However,  5  new  cases  are  cited  by  appellee  which  de- 
serve attention,  and  it  is  the  purpose  of  this  Reply 
Brief  to  rebut  the  conclusions  drawn  by  appellee  from 
those  5  cases. 

1.  Ross  V.  Licht,  263  F.  Supp.  395  (S.D.  N.Y. 
1967)  at  pp.  408-409,  is  cited  by  appellee  on  page  20  of 
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his  brief  to  show  that  the  identity  of  the  purchaser  is 
not  a  material  fact,  and  that  Lundquist  did  not  care 
what  Turner  might  do  with  his  debenture,  so  long  as 
Turner's  conduct  would  not  destroy  the  private  offering 
exemption.  In  the  Ross  case,  the  plaintiffs  were  actual- 
ly soliciting  a  sale  to  the  insiders  long  before  the  trans- 
action in  question,  and  they  were  required  to  first  offer 
their  stock  to  the  other  shareholders,  including  the  of- 
ficers, directors  and  insiders.  Thus,  this  case  is  a  par- 
ticularly inapt  citation.  In  the  instant  case,  the  deben- 
ture purchasers  expressly  represented  in  Paragraph 
10  of  the  December  1,  1960  Agreement,  that  they  were 
purchasing  for  their  own  account,  and  expressly  agreed 
not  to  sell  or  transfer  their  stock  without  first  obtain- 
ing a  permit  from  the  Corporation  Commissioner  of 
California,  and  agreed  that  the  issue  was  expressly 
dependent  on  these  representations. 

The  only  evidence  offered  on  the  question  of  the 
validity  or  invalidity  of  the  issue  of  securities  was  that 
testimony  of  Graham  Sterling,  Jr.,  who  qualified  as  an 
expert  in  securities  law,  and  his  testimony  clearly  fa- 
vored appellant's  contention  that  the  secret  sale  by 
Turner  to  Roland  and  the  pledge  to  the  Oklahoma  banks 
each  constituted  acts  which  violated  the  terms  of  the 
Commissioner's  permit  and  rendered  Turner  liable  for 
civil  damages  under  lOb-5,  and  made  Turner  a  statu- 
tory underwriter. 

2.  List  V.  Fashion  Park,  Inc.,  340  F.  2d  457  (2nd 
Cir.,  1965)  is  cited  by  appellee  at  page  1  for  the  propo- 
sition that  a  reasonable  man  test  is  added  to  the  sub- 
jective requirement  that  the  individual  plaintiff  must 
have  acted  upon  the  fact  misrepresented.  Appellant  has 
no  quarrel  with  this  proposition,  nor  with  the  rule  enun- 


ciated  in  the  List  case,  but  wishes  to  point  out  that  the 

same  case  contains   another   quotation   which   is   much 

more  appropriate  than  the  one  used  by  appellee,  namely, 

the  language  appearing  on  pages  461-462  which  states: 

"lack  of  communication  between  defendant  and 

plaintiff    does    not    eliminate    the    possibility    that 

Rule  lOb-5  has  been  violated."   (citing  Cochran  v. 

Channing   Corp.,   211    F.    Supp.    239,   243    (S.D. 

N.Y.  1962)  and  Speed  v.  Transamerica  Corp.,  99 

F.  Supp.  808,  829  (D.  Del.   1951),  aff'd  235  F. 

2d  369  (3  Cir.  1956). 

3.  Rogen  v.  Slikon  Corp.,  361  F.  2d  260  (1st  Cir. 
1966)  is  cited  by  appellee  on  the  issue  of  materiality. 
The  case  involved  the  "reluctant"  reversal  by  the  ap- 
pellate court  of  a  summary  judgment  granted  by  the 
District  Court  in  defendant's  favor.  The  misrepresenta- 
tions there  involved  statements  as  to  the  business 
prospects  of  the  corporation,  and  the  plaintiffs  signed  a 
contract  acknowledging  full  familiarity  with  the  cor- 
poration's business  and  prospects,  and  acknowledged 
that  the  plaintiffs  "are  not  relying  on  any  representa- 
tions or  obligations  to  make  full  disclosure  with  respect 
thereto."  (p.  265).  Besides  being  factually  distin- 
guishable, and  besides  actually  sustaining  appellant's 
position  here  respecting  disclosure  rather  than  appellee 
Turner's  position,  the  case  is  of  questionable  authority 
because  of  the  contradictory  language  it  uses  emphasiz- 
ing the  closeness  of  the  factual  question.  In  the  in- 
stant case,  Turner  made  an  express  written  representa- 
tion to  induce  the  stock  sale,  and  admittedly  had  a  secret 
deal  with  Roland  which  was  not  to  be  disclosed  to 
U.S. CM. 's  Board  of  Directors  because  Turner  and 
Roland  didn't  want  the  Board  to  know  about  it. 


4.     Kohler  v.  Kohler  Co.,  319  F.  2d  624,  642  (7th 
Cir.  1963)  which  was  erroneously  cited  by  appellee  as  a 
Ninth  Circuit  decision,  involved  conflicting  accounting 
testimony    about    the    effect    of    treatment    of    pension 
costs  and  a  tax  refund.     The  plaintiff   had  attended 
a  shareholder's  meeting  at  which  the  accounting  treat- 
ment had  been  discussed.     The  Court  said,  at  page  641, 
"In  appraising  plaintiff's  contentions,  we  think 
the  duty  of  disclosure  of  material  facts  placed  upon 
corporate  insiders  such  as  defendants  by  Section 
78j(b)  and  Rule  X-lOB-5  is  necessarily  limited  to 
an  exercise  of  fair  and  honest  business  practices 
under  all  the  circumstances  existing  at  the  time  of 
the  transaction." 

Compare  the  conduct  in  the  Kohler  case  to  Turner's 
blatant  disregard  of  his  express  written  warranty,  his 
secret  and  fraudulent  dealings  with  Roland  designed  to 
keep  the  Board  of  U.S. CM.  from  discovering  Roland's 
participation,  and  Turner's  multiple  violations  of  the 
terms  of  the  Corporation  Commissioner's  Permit,  and 
one  must  conclude  that  Turner's  conduct  was  the  anti- 
thesis of  "fair  and  honest  business  practices." 

The  4  cases  cited  by  appellee  above  all  are  cited  to 
support  appellee's  position  that  Turner's  misrepresenta- 
tions and  concealments  were  "immaterial"  and  that 
even  if  known  by  Lundquist  would  not  have  changed 
Lundquist's  course  of  conduct  in  going  through  with 
the  purchase  of  his  $420,000  worth  of  debentures.  This 
position  of  appellee  is  totally  without  support  in  the 
evidence.  The  only  evidence  on  the  point  is  Lund- 
quist's  testimony*   that  he  would  not  have  purchased 


*Reporter's  Transcript,  p.  116,  line  16,  to  p.  123,  line  21, 
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the  debentures  had  he  known  that  the  violations  had 
occurred.  The  trial  court  refused  to  permit  evidence  on 
causation  and  damages  which  would  have  elucidated  this 
testimony.  Surely,  the  fact  that  the  reputable  law  firm 
of  O'Melveny  &  Myers  based  its  legal  opinion  as  to 
the  validity  of  the  issue  on  the  express  warranties  and 
representations  of  the  buyers,  including  Turner's  state- 
ments contained  in  paragraph  10  of  the  December  1, 
1960,  Agreement,  cannot  be  discounted. 

Furthermore,  appellee  fails  to  distinguish  between 
"materiality"  in  a  lOb-5  case  involving  an  open-market 
sale,  and  "materiality"  in  a  private  transaction.  This 
distinction  is  clearly  pointed  out  in  the  recent  book  by 
Alan  R.  Bromberg  (McGraw-Hill  Book  Co.,  1967),  en- 
titled "Securities  Law— Fraud— SEC  Rule  lOb-5" 
where  the  author  states,  at  page  199 : 

"Materiality  is  one  common-law  element  that  is 
still  going  strong  under  lOb-5.  It  is  required  by 
the  express  language  of  clause  2  and  by  the  inter- 
pretations of  the  others.  If  anything,  materiality 
has  achieved  more  prominence  as  the  Rule  is  ap- 
plied to  subtler  or  milder  cases.  Thus,  material- 
ity needs  to  be  more  pronounced  and  more  carefully 
measured  in  open-market  transaction  because  of  po- 
tential massive  liability  to  hordes  of  investors  who 
are  in  fact  trading  on  a  variety  of  data,  appraisals, 
and  intuitions.  Some  sort  of  reasonable-man,  ob- 
jective test  of  investment  judgment,  intrinsic  value, 
or  (in  the  case  of  a  publicly  traded  security)  sig- 
nificant market  effect  is  appropriate.  Such  tests 
have  been  formulated  in  a  variety  of  different 
phrases,  (citing  in  the  footnote  Rogen  v.  Ilikon 
Corp.,  supra,  and  List  v.  Fashion  Park,  Inc.,  supra. 
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cited  by  appellee  Turner).  A  looser  test  may  be 
more  suitable  for  affirmative  misrepresentations  or 
deliberately  deceptive  conduct.  A  looser  or  more 
subjective  one  may  also  be  proper  in  direct-personal 
transactions  because  of  the  greater  ability  of 
one  party  to  appreciate  the  position  of  the  other. 
The  latter  proposition  has  found  some  judicial  ac- 
ceptance. In  an  open-market  case,  information  had 
to  be  rather  fully  deveeloped  before  it  became  ma- 
terial, while  in  a  direct-personal  one,  very  tentative 
information  was  material." 

See  also  Janigan  v.  Taylor,  212  F.  Supp.  794  (D. 
Mass.  1962),  230  F.  Supp.  858  (D.  Mass.  1964)  (on 
damages),  affirmed  344  F.  2d  781  (1st  Cir.  1965), 
cert,  denied  382  U.S.  879  (1965),  where  the  District 
Court  found  the  undisclosed  facts  material  by  reason 
of  the  training  and  experience  of  the  defendant,  who 
must  have  known  the  facts  to  be  material  to  the  plain- 
tiff's decision  to  go  through  with  the  transaction.  In 
the  instant  case.  Turner,  with  substantial  business  hold- 
ings in  several  States,  signed  the  documents  containing 
express  representations  which  contradicted  his  own  oral 
and  written  pre-arrangements  with  Roland  and  with  the 
Oklahoma  banks,  and  expressly  stipulated  that  he  under- 
stood the  other  parties  to  the  transaction  were  relying  on 
his  representations. 

5.  The  final  case  cited  by  appellee  which  requires 
analysis  is  Kent  v.  Kent,  6  Cal.  App.  2d  488  at  492- 
493,  cited  at  page  23  of  appellee's  brief.  This  case  holds 
that  where  some  shares  are  issued  in  violation  of  terms 
of  a  permit  granted  by  the  California  Corporation  Com- 
missioner, this  does  not  invalidate  the  remaining  shares. 


Once  again,  we  are  confronted  with  appellee's  failure  to 
grasp  the  issues  involved  in  this  case. 

California  is  a  "permit"  state,  that  is,  its  Blue-Sky 
laws  require  that  before  securities  can  be  validly  issued, 
a  proper  permit  must  be  obtained  from  the  Commis- 
sioner. Permittted  securities  are  thus  valid,  while  those 
issued  without  a  permit  are  void. 

Corporations  Code,  Section  26100. 

The  Federal  Securities  Act  of  1933  is  a  "disclosure" 
statute,  requiring  all  securities  to  be  preceded  by  a 
registration  statement  disclosing  certain  facts  regard- 
ing the  issue.  There  are  certain  exemptions  from  this 
disclosure  requirement,  however,  including  the  "intra- 
state" exemption  and  the  "private  offering"  exemption, 
where  it  is  not  necessary  to  file  a  registration  statement 
with  the  S.E.C.  in  connection  with  certain  transactions 
which  fall  within  the  exemptions.  However,  if  the  issue 
does  not  qualify  for  the  exemption,  then  the  exemption 
is  unavailable,  and  the  security  must  thus  be  preceded 
by  a  registration  statement  or  it  is  void  as  to  the  whole 
issue. 

Appellee  fails  to  consider  this  basic  difference  be- 
tween the  two  types  of  statutes,  and  thus  incorrectly 
cites  the  Kent  case,  which  is  completely  irrelevant  and 
inapplicable. 

That  the  pledge  by  Turner  violated  the  terms  of  the 
California  Commissioner's  permit  is  apparently  admitted 
by  appellee  (see  Appellee's  Brief,  pp.  23-24),  but  ap- 
pellee asks :  What  has  this  to  do  with  appellant  Lund- 
quist  or  with  his  debenture?  The  answer  is,  the  unre- 
butted  testimony  of  Graham  Sterling,  Jr.,  was  that  the 
pledge  violated  not  only  the  Gitild  Films  doctrine,  but 
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the  terms  of  the  permit,  thus  rendering  the  representa- 
tions of  Turner  in  the  December  1,  1960  Agreement 
false,  making  Turner  a  statutory  underwriter,  and  giv- 
ing Lundquist  a  civil  remedy  under  Rule  lOb-5,  which 
makes  it  unlawful  for  any  person 

"(a)  to  employ  any  device,  scheme,  or  artifice 
to  defraud, 

(b)  to  make  any  untrue  statement  of  a  mate- 
rial fact  or  to  omit  to  state  a  material  fact  neces- 
sary in  order  to  make  the  statements  made,  in  the 
light  of  the  circumstances  under  which  they  were 
made,  not  misleading,  or 

(c)  to  engage  in  any  act,  practice,  or  course  of 
business  which  operates  or  would  operate  as  a  fraud 
or  deceit  upon  any  person, 

in  connection  with  the  purchase  or  sale  of  any  se- 
curity." 

Conclusion. 

Appellee  Turner  secretly  conspired  with  Roland  to 
sell  off  part  of  the  debenture  issue  which  Turner  repre- 
sented in  writing  to  the  other  buyers  that  he  was  buy- 
ing for  himself  alone,  for  investment  and  not  for  re- 
sale. Turner  further  violated  the  terms  of  the  permit 
of  the  California  Corporation  Commissioner  prohibit- 
ing a  transfer  without  a  further  permit,  both  by  his  sale 
to  Roland  and  his  pledge  to  the  Oklahoma  banks.  His 
conduct  thus  fell  within  the  ambit  of  the  language  of 
Rule  lOb-5,  and  a  civil  remedy  is  afforded  to  any  per- 
son who  is  affected  thereby  in  a  securities  transaction. 
Appellant  Lundquist  was  effected,  having  bought  and 
paid  for  $420,000  worth  of  the  same  debenture  issue 
in  reliance  upon  the  truth  of  Turner's  express  repre- 
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sentations.  The  District  Court,  which  seemed  to  be 
seeking  some  kind  of  privity  before  the  Court  could 
bring  itself  to  accept  the  possibility  of  Hability  (al- 
though "privity"  has  all  but  disappeared  from  lOb-5 
proceedings,  according  to  Bromberg's  book  on  Securi- 
ties Law,  page  205),  erred  in  preventing  Lundquist 
from  proceeding  on  to  the  issues  of  causation  and  dam- 
ages, and  the  District  Court  prematurely  terminated  the 
proceedings  by  making  an  incorrect  determination  on  the 
issue  of  liability  based  upon  an  incorrect  view  of  the 
law.  For  these  reasons,  the  judgment  of  the  District 
Court  should  be  reversed,  and  the  cause  remanded  with 
instructions  that  the  District  Court  try  the  issues  of 
causation  and  damages,  and  find  in  favor  of  appellant 
Lundquist  on  the  issue  of  liability. 

Respectfully  submitted. 

Hurley  &  Driscoll, 
By  Robert  W.  Driscoll, 
Attorneys  for  Appellant. 


Certificate. 

I  certify  that,  in  connection  with  the  preparation  of 
this  brief,  I  have  examined  Rules  18,  19  and  39  of  the 
United  States  Court  of  Appeals  for  the  Ninth  Circuit, 
and  that,  in  my  opinion,  the  foregoing  brief  is  in  full 
compliance  with  those  rules. 

Robert  W.  Driscoll 
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I 

STATEMENT  OF    FACTS 

Appellant,    Manuel  H.    Luna,    was  indicted  on  March  16, 
1960,    on  nine  counts  alleging  violations  of  Title  21,    United  States 
Code,    Section  174.     Counts  One,    Three,    Five  and  Seven  alleged 
that  Luna  sold  heroin  to  an  agent  of  the  Federal  Bureau  of  Narco- 
tics.    Counts  Two,    Four,    Six  and  Eight  alleged  that  Luna  received, 
concealed  and  transported  heroin.     Count  Nine  alleged  a  conspiracy 
with  other  co-defendants  to  sell  approximately  64  grams  of  heroin. 
After  a  jury  trial,    the  Honorable  Judge  Tolin  presiding,    Luna  was 
found  guilty  on  all  counts  and  he  received  eight  concurrent  twenty- 
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year  sentences  and,    on  one  possession  count,    he  received  a  five- 
year  consecutive  sentence. 

The  events  which  led  to  the  indictment  and  conviction  were 
as  follows: 

Ernest  Ochoa  was  an  undercover  informant  for  the  Federal 
Bureau  of  Narcotics.     Ochoa  had  known  Luna  for  over  ten  years, 
although  perhaps  not  well  enough  to  know  his  true  name  beyond  his 
nick-name  [R.  T-    764].   — '     In  late  November,    1959,    in  the  presence 
of  a  small  group  (including  Luna  and  his  estranged  wife)  who  were 
discussing  narcotics,    Ochoa  mentioned  that  he  knew  of  a  good  buyer 
of  heroin  for  whoever  had  a  large  quantity  to  sell  [R.  T.    708].      Luna 
then  discussed  heroin  with  Ochoa  and  later  Luna  said  he  had  a 
source  of  potential  supply  [R.  T.    700,    709].     Although  Luna  later 
testified  that  at  his  first  meeting  he  indicated  strong  disinclination 
to  sell,    he  testified  that  he  informed  Ochoa  he  knew  of  no  source 
to  acquire  heroin  "at  the  present  time,    but  if  I  knew,    that  I  would 
let  him  know  .    .    .    .  "    Luna  testified  that  this  encouraging  language 
was  only  intended  as  a  means  to  end  the  conversation  [R.  T.    639- 
43]. 

Within  a  few  days,    Ochoa  introduced  Luna  to  Mr.    Maria, 
secretly  an  agent  of  the  Federal  Bureau  of  Narcotics.     Ochoa  had 
told  Maria  that  he  knew  Luna  was  involved  in  the  narcotics  traffic 
[R.  T.    200].     At  this  meeting,    Luna  was  told  that  Maria  wanted  to 
buy  heroin,    and  was  shown  some  money  [R.  T.    650].     Maria 


Ij  "R.  T.  "  refers  to  Reporter's  Transcript. 
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testified  that  at  this  meeting  Luna  readily  expressed  willingness  to 
sell  heroin  and  discussed  the  possibilities  of  arranging  a  sale  to 
Maria  [R.  T.    199].      Luna  himself  admitted  in  his  testimony  that  at 
this  time  he  expressed  willingness  to  sell,    yet  limited  to  a  promise 
that  he  would  tell  Ochoa  when  he  could  supply  heroin  in  the  event 
"that  somebody  might  approach  us"  [R.  T.    639-41].     In  fact,    Luna 
went  far  beyond  this  promise.     At  this  initial  meeting,    he  specifi- 
cally told  Maria  he  would  supply  him  with  an  ounce  of  heroin  at  a 
price  close  to  $500  per  ounce,    arguing  the  price  was  not  too  high 
because  he  had  good  quality  heroin  [R.  T.    199,    758]. 

During  the  ensuing  weeks,    Ochoa,    upon  chance  meetings 
at  a  cafe  he  and  Luna  commonly  partronized^    spoke  to  Luna  about 
the  proposed  sale  [R.  T.    646].      Being  desirous  of  completing  an 
actual  heroin  transfer,    Ochoa,    during  this  period,    unsuccessfully 
attempted  to  contact  Luna  by  telephoning  Luna's  estranged  wife 
and  leaving  messages  that  the  buyer,    Maria,    was  ready  and  willing 
to  complete  the  sale.      Luna's  wife  testified  to  five  such  calls, 
asserting  (although  Ochoa  would  not  confirm  this)  that  Ochoa, 
besides  attempting  to  contact  her  husband  in  order  to  complete  the 
sale,    asked  her  whether  she  knew  of  a  supply  of  narcotics  [R.  T. 
619-29].     Ochoa,    by  virtue  of  the  above  communications,    made 
clear  and  reiterated  that  he  was  an  available  conduit  for  sale  of  a 
large  amount  of  heroin.     Yet  neither  Mr.    Luna  nor  his  wife  testi- 
fied to  any  pressure  exerted,    or  any  pleas  or  importunings  by  the 
Government  agents. 

Luna,    during  early  January,    telephoned  Ochoa  and  arranged 
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to  meet  him.    At  this  meeting,    Ochoa  telephoned  Maria,    and  Luna 
negotiated  with  him  on  the  telephone  and  arranged  a  further  meet- 
ing at  a  cafe    [R.  T.    224,    711,    719].     At  this  meeting,   Ochoa  not 
being  present,   Agent  Maria  asked  Luna  if  he  were  ready  to  deal 
without  delay.     Luna  replied  that  he  was  ready  to  sell   [R   T.    107]. 
After  some  haggling  over  price,    the  sale  was  agreed  upon  and 
completed    [R.  T.    107-111,    224].     Additional  sales  were  consum- 
mated between  Luna  and  Agent  Maria,    again  without  any  participa- 
tion of  Ochoa,   on  January  27,    February  2  and  February  23,     1960. 
At  this  last  sale,    Luna  and  co-defendants  Collins,    Pulido  and  Vas- 
quez  were  arrested.     The  total  amount  sold  to  Maria  by  Luna  was 
approximately  186.  9  grams  at  a  total  price  of   $2,  100.  00. 

Collins'  testimony  revealed  that  Luna  had  approached  him 
and  requested  him  to  acquire  heroin  from  Tijuana    [R.  T.  483];    that 
he  had  entered  into  an  arrangement  with  Luna  to  split  the  profits 
from  the  sales    [R.  T.    533-34];    that  Luna  acquired  milk  sugar  and 
"cut"    the  heroin  acquired  from  Pulido,    Vasquez  and  others    [R.  T. 
484,    491-93];    and  that  Luna  took  the  heroin  and  sold  it  at  a  profit. 

At  trial,    Luna  admitted  all  sales  to  Maria  and  relied  on 
the  defense  of  entrapment.    At  this  early  point  in  the  trial,    since 
entrapment  was  raised,    the  trial  court  gave  a  preliminary  instruc- 
tion to  the  jury  stating  that: 

"The  policy  of  the  law  is  that  it  is  not  right 
for  law-enforcement  people  to  go  about  inducing 
people  to  commit  crimes.     Therefore,   they  cannot 
do  it.    And  if  they  do,    it  is  a  defense.    If  an  officer 
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suggests  to  me  that  I  commit  a  crime,    he  cannot 
talk  me  into  doing  it  and  then  arrest  me  validly 
and  prosecute  me  for  something  which  arose  in 
his  mind  rather  than  mine. 

"However,    if  a  person  is  known  or  believed 
on  reasonable  grounds  to  be  likely  to  be  committing 
a  course  of  criminal  activity,    then  it  is  perfectly 
proper  for  officers  to  provide  opportunities  in 
order  to  catch  the  criminal  at  his  more  or  less 
recurring  type  of  offense. 

"The  whole  gist  of  it  is  that  if  the  commis- 
sion of  a  crime  was  born  first  in  the  mind  of  the 
defendant,    so  that  he  would  have  committed  it 
whenever  the  opportunity  afforded,    then  you  may 
undertake  to  afford  him  the  opportunity.     But  if 
the  defendant  was  a  person  who  would  not  have 
committed  the  crime  except  for  the  enticement 
or  suggestion  of  the  law-enforcement  person,    then  the 
events  originated  in  the  mind  of  the  law-enforcement 
agency,    and  the  defendant  would  have  to  be  acquitted.  " 
[R.  T.    766-67]. 

Then  ensued  the  following  colloquy  between  the  judge  and 
defense  counsel: 

"THE   COURT:    Does  that  explain  it  suffi- 
ciently,   counsel? 
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"MRS.    KATZ:     Very  good  job,    your  Honor.  " 
[R.  T.    767]. 

To  refute  the  defense  of  entrapment  by  showing  pre-disposi- 
tion  of  Luna  to  sell  heroin,    the  government  introduced  evidence  of 
Luna's  reputation  in  the  community.     Agent  Maria  testified  that  he 
became  aware  of  Luna's  reputation  through  Ochoa  and  other  mem- 
bers of  the  community,    and  testified  that  Luna  had  been  arrested  on 
a  few  occasions,    dating  back  twelve  years,    for  narcotics  violations 
[R,  T.    763-73].     Ochoa  testified  that  Luna  had  acquired  a  reputation 
in  the  community  for  involvement  in  the  narcotics  trade  [R.  T.    784- 
87]. 

In  addition  to  the  preliminary  instructions  given  during  the 
trial,    the  judge  instructed  the  jury  at  length  on  the  essential  ele- 
ments of  the  offenses  charged,    on  the  defense  of  entrapment  and 
on  the  government's  burden  of  proving  all  elements  of  its  case 
beyond  a  reasonable  doubt  [R.  T.    826-34-A,    838-39,    842-43]. 
Defense  counsel  made  no  objection  to  these  instructions  [R.  T.    844]. 

Although  no  notice  of  appeal  was  filed,    leave  to  appeal  was 
granted  Luna  pursuant  to  a  motion  under  Title  2  8,    United  States 
Code,    Section  2255. 
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II 

QUESTIONS    PRESENTED 

Defendant's  brief  raises  the  following  questions: 

1.  Considering  the  evidence  in  the  light  most  favorable  to  the 
Government,    was  the  trial  court  required  to  find  that,    as 
a  matter  of  law,    entrapment  was  established? 

2.  Was  pre-disposition  effectively  established  by  properly 
admissible  evidence  of  prior  arrests  and/or  reputation 
of  the  defendant? 

3.  Is  entrapment,    once  propounded,    a  question  for  the  jury; 
or  must  the  court  decide  the  issues  of  justification  and 
pre-disposition? 

4.  Did  the  instructions  mislead  the  jury  into  believing  the 
Government  did  not  have  the  burden  of  disproving  entrap- 
ment,   so  as  to  constitute  plain  error? 

5.  Did  the  wording  of  the  entrapment  instructions  mislead 
the  jury  into  believing  that  an  informant  could  not  be  the 
entrapping  force,    or  that  prior  criminality  precluded 
entrapment? 

6.  Were  the  instructions  on  the  presumptions  arising  from 
Title  21,    United  States  Code,    Section  174  adequate,    or  did 
they  connote  that  possession  alone  was  sufficient  evidence 
to  convict  for  sale,    so  as  to  constitute  plain  error? 
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Ill 

ARGUMENT 


CONSTRUING    THE    EVIDENCE   IN    THE 
LIGHT    MOST    FAVORABLE    TO   THE 
GOVERNMENT,    THE   EVIDENCE   DID 
NOT  SHOW   ENTRAPMENT   AS   A  MATTER 
OF    LAW   OR   FACT. 


Due  to  traditional  Anglo-Saxon  notions  of  fair  play  and 
decency,    our  jurisprudence  strives  to  eliminate  the  sinister  figure 
of  the  agent  provocateur  from  police  detection.     It  has  never  been 
seriously  disputed,    however,    that  because  certain  types  of  offenses 
are  invariably  committed  privately  with  a  willing  non-complaining 
"victim",    thus  rendering  detection  by  normal  methods  improbable, 
agents  investigating  this  type  of  activity  are  required  to  adopt  some 
kind  of  subterfuge  presenting  the  criminal  with  a  tempting  oppor- 
tunity to  ply  his  trade.     Especially  in  the  illegal  and  increasingly 
troublesome  narcotics  trade,    police  deception  constitutes  the 
"only  successful  manner  to  combat  the  evil".     Trice  v.    United 
States.    211  F.  2d  513,    516  (9th  Cir.    1954).     Thus  it  is  clear  that 
the  use  of  undercover  agents  to  provide  an  opportunity  for  the 
commission  of  a  crime,    without  anything  else,    provides  no  sem- 
blance whatsoever  of  entrapment,    Lucero  v.    United  States,    311 
F.  2d  457,    458  (9th  Cir.    1962),    even  if  the  first  overtures  came 
from  such  agent.     Matysek  v.    United  States,    321  F.  2d  246,    247 
(9th  Cir.    1963);    Whiting  v.    United  States,    321  F.  2d  72  (1st  Cir. 
1963). 
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It  is  true,    of  course,    that  at  the  other  extreme,    where 
"undispu+ed"  testimony  miakes  it  "patently  clear"  that  an  otherwise 
innocent  person  was  induced  \o  commit  the  act  comiplained  of,    the 
court  may  find  enrrapmen:  as  a  matter  of  law.     Sherman  v.    United 
States.    356  U.S.    369  (1958).     It  is  at  this  extreme  that  Luna  neces- 
sarily contends  this  case  resides. 

The  facts  brought,  out  at  trial  show  that  while  Ochoa  may 
have  purposefully  discussed  narcotics  with  defendant  on  several 
occasions,    there  is  no  evidence  wha+soever  of  any  argumentative 
persuasions,    no  appeals  directed  at  a  special  weakness  such  as 
friendship,,    or  physical  need  for  narcotics,    or  sick  or  dying  friends. 
On  the  contrary,    Luna  never  expressed  more  than  the  natural 
hesitancy  of  the  narcotics  seller,    always  keeping  his  buyer  "on  the 
hook"  by  constant  encouragements  that  he  would  provide  the 
reques'*^ed  heroin.     Ochoa  and  Maria  never  expressed  any  more 
enthusiasm  than  the  natural  great  interest  of  the  heroin  buyer  in 
acquiring  an  ample  supply  of  a  product  which  is  not  always  easy  to 
find.     The  evidence  at  no  point  raises  any  significant  similarity 
with  the  factual  situations  which  the    courts  have  found  to  have  ful- 
filled the  requisites  of  entrapment  as  a  matter  of  law. 

Although  Luna  relies  on  the  leading  Sherman  case,    supra, 
the  facts  and  decision  of  that  case  clearly  do  not  support  the  con- 
tention that  entrapment  as  a  matter  of  law  exists  here.     In  Sherman, 
contrary  to  the  facts  of  this  case,    there  was  no  evidence  of  defend- 
ant s  reputation  as  a  narcotics  seller,    and  no  evidence  that  he  made 
a  profit  on  the  sales  he  was  convicted  for.     Sherman  was  an  addict 
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whom  the  informant  met  at  a  doctor's  office  where  Sherman  was 
undergoing  a  cure  for  his  addiction.     After  befriending  him,    and 
after  repeated  meetings  and  constant  entreaties,    emphasizing  the 
informant's  physical  pain  from  lack  of  narcotics,    Sherman  was 
induced  to  find  heroin,    share  it  with  the  informant  and  thus  return 
to  the  habit.     Emphasizing  these  shocking  facts,    the  Supreme  Court 
held  that  entrapment  as  a  matter  of  law  existed. 

In  this  Circuit,    the  leading  case  of  Trice  v.    United  States, 
211  F.  2d  513  (9th  Cir.    1954),    cert,    denied  348  U.  S.    900  (1954),    is 
informative.     There,    defendant's  close  friend,    who  was  an  addict 
suffering  from  tuberculosis,    was  dying  in  the  hospital.     This  friend 
had  begged  defendant  for  narcotics.     A  narcotics  agent  apprGached 
defendant  as  a  friend  of  Trice's  dying  friend.     The  dying  friend 
turned  out  to  be  an  informant  who  supplied  the  Agent  with  a  note 
for  Trice  requesting  narcotics.     After  telling  Trice  of  the  great 
pain  suffered  by  his  friend,    the  agent  convinced  Trice  to  acquire 
and  sell  some  heroin,    which  Trice  easily  did.     Despite  the  prob- 
abilities that  sympathy  was  utilized  as  emotional  pressure,    and 
because  of  sufficient  evidence  of  Trice's  pre-disposition  to  sell 
narcotics,    entrapment  was  held  not  to  exist  as  a  matter  of  law. 

Similarly,    where  a  Food  and  Drug  Inspector,    dressed  as  a 
woodsman,    pleaded  he  was  having  great  difficulty  sleeping,    thus 
inducing  defendant  to  dispense  narcotic  pills  without  a  prescription, 
entrapment  as  a  matter  of  law  was  not  established.     Archambault 
V.    United  States,    224  F.  2d  925  (10th  Cir.    1955).     And  where  an 
agent  pretended  to  be  a  drug  addict  suffering  from  ailments  for 
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which  his  former  doctor  had  prescribed  and  sold  narcotics,   the 
physician  who  then  sold  him  narcotics  was  held  clearly  not  to 
have  been  entrapped  as  a  matter  of  law.     Newman  v.    United 
States,   299  F.  2d  128  (4th  Cir.    1924).     See  also  United  States  v. 
Brandenburg,    162  F.  2d  980  (3rd  Cir.    1947)  [Agent  faked  symptoms 
of  tuberculosis]. 

In  the  present  case,   the  agents  used  subterfuge,   yet 
appealed  to  no  emotional  or  physical  characteristic  of  defendant. 
Luna  always  expressed  readiness  to  sell  and  went  over  the  de- 
tails of  sale  at  the  first  meeting  with  Maria  only  a  few  days 
after  the  subject  of  heroin  was  first  mentioned  by  Ochoa.     That 
defendant  was  no  innocent  stranger  initiated  into  nefarious  deal- 
ings is  evidenced  by  the  fact  of  his  prior  arrests;  see  Carson  v. 
United  States,    310  F.  2d  558  (9th  Cir.    1962;  Carlton  v.    United  States 
198  F.  2d  795  (9th  Cir.    1952),   his  preparation  of  and  the  quality 
of  the  drugs  sold,    see  United  States  v.    Toy,    273  F.  2d  625,    626 
(2d  Cir.    1960),   his  willingness  to  make  subsequent  sales,    see 
Gonzales  v.    United  States,    251  F.  2d  298,    299  (9th  Cir.    1958); 
Trice  v.    United  States,    supra,   and  his  reputation  in  the  commun- 
ity as  a  narcotics  seller.     Clearly  the  Government  did  not 
initiate  Luna's  criminal  state  of  mind,   it  merely  activated  the 
criminal  transaction.     See  Saganski  v.    United  States,    358  F.  2d 
195,    202  (1st  Cir.    1966).     That  six  weeks  elapsed  between  the 
first  time  the  sale  of  heroin  was  discussed  and  the  time  when 
the  first  actual  transaction  was  completed  should  not  militate 
for  a  finding  of  entrapment  as  a  matter  of  law.     See  United  States 
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V.    Sosa,    379  F.  2d  525  (7th  Cir.    1967).     Hardly  any  time  had 
elapsed  when  Luna  expressed  more  than  sufficient  interest, 
amounting  virtually  to  a  preliminary  agreement,   to  put  the 
buyer  on  further  inquiry.     This  Court  has  found  that  a  two  and 
one-half  months  time  lapse,   which  defendant  contended  was 
due  to  his  resistance  to  alleged  Government  persuasions, 
could  well  have  resulted  from  the  time  needed  to  find  and  ex- 
ploit a  source  of  supply,   and  thus  presented  a  question  for  the 
jury.     Young  v.    United  States,    286  F.  2d  13,    15  (9th  Cir.    1960), 
cert,    denied  366  U.  S.    970(1961). 
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B.  EVIDENCE   OF  REPUTATION  AND   PRIOR 

ARRESTS    WAS   PROPERLY  ADMITTED 
AND   FORMED  A  SUFFICIENT    BASIS   FOR 
GOVERNMENT  ACTION  IN   PROVIDING 
OPPORTUNITY    FOR  CRIME. 


Once  sufficient  evidence  is  presented  to  create  a  jury 
question  of  entrapment,   the  Government  may  conduct  a  searching 
inquiry  into  defendant's  past  in  order  to  show  predisposition  for 
this  type  of  illegal  behavior  and  the  attendant  reasonableness  of 
the  Government's  activities,    Sherman  v.    United  States,    supra, 
at  372;  Sorrells  v.    United  States,    287  U.  S.    435(1932),    To  that 
end,    the  Government  in  this  case  introduced  evidence  of  twelve - 
year  old  arrests  for  narcotics  violations  and  evidence  of  Luna's 
past  and  current  reputation  in   he  community  for  involvement  in 
narcotics  trade. 

Evidence  of  predisposition  and  justification  for  Government 
activities    has   never  been  regarded  as  requiring  the  conclusive- 
ness of  a  certainty  that  defendant  is  in  fact  an  established  narcotics 
dealer.    The  Government  does  not  have  to  show  even    "probable 
cause"  for  belief  that  defendant  is  so  engaged.    See  Trice  v. 
United  States,    supra,    at  519, 

As  stated  by  the  First  Circuit: 

"Solicitation  to  commit  a  crime  does  not 

of  itself  involve  constitutional  rights,    and  is  not 

comparable  to  the  arrest  of  a  person  or  to  the 

invasion  of  premises,    ,    , 

"We  hold  that  it  is  not  per  se  offensive 
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conduct  for  the  Government  to  initiate  induce- 
ment without  a  showing  of  probable  cause.  " 

Whiting  V,    United  States,    321  F.  2d  72, 
76-77  (1st  Cir,    1963)  cert,    denied  375  U.S. 
884  (1963). 

The  evidence  of  prior  acts  need  not  even  show  that  de- 
fendant was  ever  arrested,    and  such  evidence  may  constitute 
what  otherwise  would  be  inadmissible  hearsay.    Trice,    supra, 
see  also,    Washington  v.    United  States,    275  F.  2d  687,    690 
(5th  Cir.    1960);  Carlton  v.    United  States,    supra,    at  798-99. 
If  hearsay  evidence  of  prior  sales  not  leading  to  arrest  is 
admissible,    a  fortiori,   evidence  of  prior  arrests  for  related 
offenses  is  admissible. 

Luna  complains  that  the  arrests  took  place  some  twelve 
years  prior  to  the  sale.    This  Court  has  found  identical  or  longer 
periods  of  time  not  to  be  too  remote.    Trice,    supra;    Carlton, 
supra. 

Luna  also  complains  that  the  narcotics  agent  (Maria)  and 
informant  (Ochoa)  did  not  have  a  sufficiently  authoritative  founda- 
tion upon  which  to  base  their  testimony  of  reputation  in  the  com- 
munity.   Maria's  knowledge  stemmed  from  the  record  of  prior 
arrests,    supra,    and  conversations  with  habitues  of  the  cafe  where 
Luna  constantly  spent  his  spare  time,    Ochoa  was  a  member  of  the 
same  community  and  had  known  Luna  and  his  associates  for  more 
than  a  decade.    The  secretive  nature  of  the  narcotics  trade  and  the 
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exigencies  of  efficient  use  of  time  for  police  detection  may  have 
precluded  any  great  concreteness  to  the  narcotics  agent's  infor- 
mation.   Yet  cross-examination  was  available  to  be  utilized  to 
attempt  to  persuade  the  jury  not  to  attach  great  weight  to  Maria's 
testimony,    Ochoa's  testimony  as  to  reputation,    built  on  a  very 
solid  foundation,    was  likewise  subject  to  cross-examination  in 
order  to  test  its  weight.    See  United  States  v.    Cooper,    321  F.  2d 
456  (6th  Cir.    1963).    See  also  Proffit  v.    United  States,    316  F.  2d 
705  (9th  Cir.    1963).    And,    in  an  unrelated  context  where  the  use 
of  reputation  evidence  has  traditionally  been  subject  to  great  judi- 
cial wariness,    it  was  said: 

"Both  propriety  and  abuse  of  hearsay 
reputation  testimony,    on  both  sides,    depends  on 
numerous  and  subtle  considerations  difficult  to 
detect  or  appraise  from  a  cold  record,    and  rarely 
and  only  on  a  clear  showing  of  prejudicial  abuse 
of  discretion  will  Courts  of  Appeals  disturb  rulings 
of  trial  courts  on  this  subject.  " 

Michelson  v.   United  States,    335  U.  S.    469, 
480  (1948). 

Luna  concludes  that  the  Government's  actions  in  providing  him 

an  opportunity  for  crime  cannot  find  justification,    as  a  matter  of 

law,    by  virtue  of  his  reputation  for  involvement  in  the  narcotics 

trade.    The  Government  notes  that,    besides  Luna's  reputation,   the 

narcotics  agents  relied  on  a  number  of  prior  narcotics  arrests, 
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albeit  aged.    Even  if  this  were  not  so,   to  require  the  Government 
to  act  only  upon  incontrovertible  evidence  of  specific  proven 
criminality    "would,    in  effect,    give  the  narcotics  peddler  'one 
free  shot'  before  he  could  be  convicted  for  his  crimes,  " 
Young  V.    United  States,    supra,    at  15.    Despite  Luna's  contrary 
affirmations,   no  requirement  of  "good  cause  .    .    .    reasonable 
belief.    .    ,    [action  restricted  to  the]  close  independent  super- 
vision  [of]  ...    a  neutral  and  detached  magistrate"   [Appellant's 
Brief  at  31-32],    have  been  imposed  in  entrapment  cases.    Nor 
should  they;  rather  than  situations  where  Government  action 
directly  deprives  a  person  of  his  liberty    (e.  g.    warrants)   or 
situations  where  the  availability  of  alternative  methods  suffice 
to  outbalance  the  threat  of  infringements  on  privacy,    (e.  g.  , 
restricting  police  methods  of  search  and  interrogation),    police 
stratagem  of  this  type  does  not  infringe  upon  rights,    and  the 
undercover    "victimless"   narcotics  trade  often  can  only  be  de- 
tected upon  relatively  scant  evidence  of  wrongdoing.    This  does 
not  mean  that  law  enforcement  officers  should  be  allowed  free 
rein  in  offering  inducement.    Rather,   practicality  and  the  low 
probability  of  invasion  of  rights  necessitates  that  narcotics 
agents  investigate  all  trustworthy  scents  of  illicit  activities. 
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NEITHER  EXISTING   CASE   LAW  NOR 
THE    POLICIES  UNDERLYING   THE 
FUNCTION  OF   THE    JURY  SUPPORT 
THE    CONTENTION    THAT    THE    JUDGE 
SHOULD   DETERMINE    WHETHER   THE 
GOVERNMENT   HAD   CAUSE    TO   PRO- 
VIDE  OPPORTUNITY  TO   THE   ACCUSED 
TO   COMMIT   THE    CRIME    CHARGED 
IN   THE    INDICTMENT, 


Once  a  defendant  raises  the  entrapment  defense  and  alleges 
that  government  agents  induced  him  to  violate  the  law,   the  govern- 
ment may  cast  light  on  their  use  of  detection  by  encouragement 
by  showing  an    "existing  course  of  similar  criminal  conduct"   by 
defendant  or  his  "already  formed  design  to  commit  the  crime  or 
similar  crimes.  "  See  United  States  v.    Becker,    62  F.  2d  1007 
(2d  Cir,    1933)  (L.    Hand,    J.).    The  government  thereby  justifies 
their  actions  as  prompted  by  defendant's  predisposition  to  commit 
a  particular  type  of  crime.    In  proving  predisposition,   great  lati- 
tude is  accorded  the  government  in  bringing  to  light  relevant 
features  of  defendant's  past  conduct.    If  the  result  of  such  inquiry 
shows  scant  evidence  of  previous  wrongdoing,    not  only  is  pre- 
disposition made  unlikely,    but  the  defendant  gains  in  psychological 
effect  by  evoking  the  ugly  spectre  of  the  agent  provocateur  to  be 
contrasted  with  the  lack  of  shortcomings  on  defendant's  part. 
Yet,    as  is  often  the  case,    if  inquiry  into  defendant's  predisposition 
uncovers  a  great  deal  of  past  wrongdoing  and  discloses  his  repu- 
tation as,   e.g.,    a  narcotics  seller,    a  risk  is  created  that  the 
jury  may  allow  this  evidence  to  weigh  in  its  determination  of 
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guilt  of  the  offense  charged.    Because  of  this  possibility,   Luna 
would  have  this  court  rule  that  the  question  of  whether  he  was 
predisposed  to  commit  the  offense  and  the  government  justified 
in  providing  him  with  opportunities  to  do  so  are  inquiries  which 
are  psychologically  too  demanding  of  a  jury.    Thus,    Luna  avers, 
they  are  to  be  dissected  from  the  case  and  excoriated  from  the 
sight  of  the  jury,    fit  only  for  the  cold  impartiality  of  judges. 

The  Supreme  Court  of  the  United  States  has  ruled  directly 
contrary  to  Luna's  contention,    Sorrells  v.    United  States,    287  U.  S. 
435,    445-49  (1932),     Faced  with  the  affirmation  that  the  entrap- 
ment issue  must  be  decided  separately  before  the  judge,   the 
Sorrells  court  reasoned  that  such  a  process,    rather  than  leave 
entrapment  as  a  defense,    would  relegate  it  to  the  status  of  a 
judicial  dispensation  from  prosecution,   thereby  offending  the 
Congressional  intent  manifested  in  the  statute, 

Sorrells '  vintage  should  not  connote  probability  that  the 
court  might  well  reach  a  contrary  result  today.    In  the  landmark 
Sherman  decision,   although  severance  of  entrapment  issues  was 
not  directly  presented,   the  Court  commented  on  the  subject: 
"Not  only  was  this  rejected  by  the 
Court  in  Sorrells  but  where  the  issue  has 
been  presented  to  them,   the  Courts  of  Appeals 
have  since  Sorrells  unanimously  concluded  that 
unless  it  can  be  decided  as  a  matter  of  law, 
the  issue  of  whether  a  defendant  has  been  en- 
trapped is  for  the  jury  as  part  of  its  function 
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of  determining  the  guilt  or  innocence  of  the  accused. 

"To  dispose  of  this  case  on  the  ground 
suggested  would  entail  both  overruling  a  leading 
decision  of  this  court  and  brushing  aside  the 
possibility  that  we  would  be  creating  more 
problems  than  we  would  supposedly  be  solving.  " 
Sherman  v.    United  States,    356  U,  S.    369, 

377-78  (1958).    See  also  Osborn  v. 

United  States,    385  U.  S.    323.    322  N, 

11  (1966). 


As  noted  in  Sherman,   the  Courts  of  Appeals  have  been 
virtually  unanimous  in  deciding  against  shielding  entrapment 
issues  from  the  view  of  juries.    See  e.  g.  ,    Erwing  v.   United  States, 
394  F.  2d  829,    830  {9th  Cir.    1968);  United  States  v.   White,    390 
F.  2d  405,    406  (6th  Cir.    1968);  United  States  v.    Dehar,    388  F.  2d 
430,    433-34  (2d  Cir.    1968);  United  States  v.    Johnson,    371  F.  2d 
800,    803  (3rd  Cir.    1967);  Carson  v.    United  States,    310  F.  2d 
558,    559,    560-61  (9th  Cir.    1962);  Walker  v.    United  States,    298 
F,  2d  217,    225  (9th  Cir.    1962);  Young  v.    United  States,    286  F.  2d 
13,    15  (9th  Cir.    1960);  Demos  v.   United  States,    205  F.  2d  596, 
599  (5th  Cir.    1953).    It  is  submitted  that  Judge  Friendly,    speak- 
ing for  the  Second  Circuit  aptly  portrayed  the  state  of  the  law 
on  this  point: 

"So  long  as  Sorrells  stands,   our  problem 

is  not  whether  entrapment  should  ever  be  submitted 
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to  the  jury,    but  when  the  evidence  calls 
for  doing  so  .     .     .     [i.  e.    when  entrapment 
is  not  shown  as  a  matter  of  law].     .     .     " 

United  States  v.    Riley,    363  F.  2d  955, 
957  (2d  Cir.    1966). 

lecently,    this  Court  stated  that, 

"Appellant  .     .     .     contend[s]  .     .     .     that  the  nature 
of  the  entrapment  defense  is  such  that  it  can  never 
be  adequately  and  fairly  dealt  with  by  a  jury. 
Cf.  ,    Jackson  v.    Denno  ...    In  view  of  Sherman 
.     .     .     and  Sorrells  .     .     .     such  a  change  in  the 
law  must  be  left  to  others.  " 

Erwing  v.    United  States,    394  F.  2d 

829,    830    (9th  Cir.    1968).     See  also 
Carlton  v     United  States,    supra,    at  797-98. 

Yet  Luna,    despite  the  Erwing  decision,    looks  to  Jackson  v. 
)enno,    378  U.  S.    368    (1964),    as  support  for  his  affirmations.    In 
hat  case  it  was  found  inherently  rife  with  potential  prejudice  for  the 
ame  jury  to  rule  on  voluntariness    (and  thus,    admissibility)   of  a 
:onfession  and  on  the  guilt  or  innocence  of  the  defendant.     In  balanc- 
ng  the  sanctity  of  the  jury's  domain  with  the  vast  potentialties  for 
irejudice,    it  was  ruled  that  the  judge  should  decide  on  voluntari- 
less  out  of  the  presence  of  the  jury.    In  entrapment  cases  no 
iuch  balance  is  struck.    Distinct,   often  conflicting  factual   issues 
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are  here  presented  for  resolution.    To  sever  the  questions  of 
predisposition  and  justification  from  inducement  is  to  obscure 
their  essential  interdependence.    To  allow  the  defense  to  show 
the  government  agents'  actions  i_n  vacuo,    without  allowing  the 
jury  to  take  into  account  the  relevant  factors  of  predisposition 
which  justify  the  government's  acts,    is  to  create  an  unreal 
factual  setting  for  the  jury  to  rule  on.    This  should  be  seen  in 
light  of  the  fact  that  the  government  must  prove  a  negative- -non- 
entrapment- -beyond  a  reasonable  doubt.    The  practice  struck 
down  in  Jackson  v.   Denno  required  the  jury  to  know  that  defendant 
has  admitted  the  crime  charged  and  then  to  strike  this  from  their 
mind  and  consider  his  present  refusal  to  admit  the  crime. 
Severing  the  voluntariness  issue  from  the  jury's  earshot  still 
allowed  the  jury  to  pass  on  all  the  relevant  factual  issues  of  the 
case.    No  such  prejudicial  enormity  nor  potentialities  for  logical 
surgery  exist  in  entrapment  cases. 

The  law  forecloses  the  whole  line  of  inquiry  which  Luna 
contends  prejudices  his  case  unless  defendant  thinks  the  net 
advantage  from  opening  it  up  would  be  with  him.    As  the  view  of 
the  prevailing  law  has  it: 

"[I]f  the  defendant  seeks  acquittal  by 
reason  of  entrapment  he  cannot  complain  of  an 
appropriate  and  searching  inquiry  into  his  own 
conduct  and  disposition  as  bearing  upon  that 
issue.    If  in  consequence  he  suffers  a  dis- 
advantage,   he  has  brought  it  upon  himself  by 
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reason  of  the  nature  of  the  defense. " 

Sorrells  v.  United  States,  supra,  287  U.S. 
at  451-52.  Cf.  Michelson  v.  United 
States,    335  U.S.    469,    485(1948). 

And,    as  expressed  by  the  First  Circuit: 

"if  an  accused  asserts  that  he  is  a 
lamb  who  has  been  led  astray  he  must  be 
prepared  to  face  evidence  that  he  is  a  wolf 
on  the  prowl.  " 

Gorin  v.    United  States,    313  F,  2d  641, 
653  (1st  Cir.    1963). 

By  relying  on  Jackson  v.    Denno,    defendant  likens  the 
situation  where  the  Government  attempts,    as  part  of  its  case 
in  chief,   to  introduce  questionable  and  highly  prejudicial  state- 
ments,   to  the  situation  where  defendant  has  chosen  to  defend  on 
grounds  of  his  own  innate  non- criminality  and  the  Government 
responds,    as  it  must,    by  proving  the  contrary.    An  easy  and  fair 
dissection  of  evidence  admissibility  is  thus  erroneously  analo- 
gized to  the  cumbersome  and  irrational  bifurcation  of  essential 
issues  prompted  by  the  defense. 

Defendant's  underlying  view  on  the  legal  mechanics  of 
entrapment  intimates  that  rather  than  a  defense,   the  entrapment 
doctrine  provides  for  judicial  dispensation,   precluding  appli- 
cation of  penal  statutes.    Sorrells  is  to  the  contrary  and  the 
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Supreme  Court  has  expressed  disinclination  to  overturn  that 
decision.    Or,    defendant  is  averring  that  entrapment  is  a  defense, 
but  is    "too  hot"  for  the  jury  to  handle.    Such  lack  of  faith  in 
juries  belies  the  historical  raison  d'etre  of  that  institution.    It 
goes  beyond  Jackson  v.    Denno  to  a  contention  that  juries  are 
simply  untrustworthy  except  where  chances  of  prejudice  are 
virtually  non-existent.    Its  logical  conclusion  is  that  in  all  criminal 
prosecutions  where  defendants  put  their  character  in  issue  or 
simply  take  the  stand  and  are  to  be  impeached  by  prior  convictions, 
the  jury  cannot  hear  the  relevant  impeachment  due  to  potential 
prejudice.    Such  is  not  the  law. 
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D.  THE    COURT'S   INSTRUCTIONS   TO 

THE   JURY  VIEWED  IN  THEIR 
TOTALITY   DID  NOT   CONSTITT^TE 
PLAIN   ERROR. 


1.  The  Jury  Was  Not  Misled  Into 

Believing  Any  Affirmative  Find- 
ing Was  Requisite  To  Acquittal. 


Luna's  counsel  did  not  in  any  way  object  to  the  entrapment 
instruction  [R.  T.    844].     Thus,   he  is  precluded  from  relitigating 
the  issue  on  appeal  unless  "plain  error"  is  shown.     Federal  Rules 
of  Criminal  Procedure,    52(b). 

After  instructing  that  entrapment  would  not  lie  if  the  jury 
found  predisposition  of  the  defendant  and  that  the  Government 
merely  offered  opportunity,    the  jury  was  instructed  that  it  must 
acquit  defendant  if  it  "should  find"  what  was  then  explained  (and 
had  been  previously  explained)  to  be  entrapment  [R.  T.    839].     Al- 
though this  Court  has  ruled  to  the  contrary,    Nordeste  v.    United 
States,    383  F.  2d  335,    339-40  (9th  Cir.    1968),    Luna  avers  that 
such  phrasing  led  to  plain  error  because  it  allegedly  connoted 
that  the  jury  had  to  make  an  affirmative  finding  of  entrapment  or 
convict  the  defendant.     The  above  excerpt  from  the  instructions, 
however,    must  be  seen  in  the  context  of  the  instructions  as  a 
whole.     Notaro  V.    United  States,    363  F.2d  169,    176  (9th  Cir. 
1966).     Preceding  the  above-quoted  words,   the  instruction  read: 
"The  defendants  are  entitled  to  the 

presumption  of  innocence.     This  presumption 
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attends  them  throughout  the  trial,   and  the 
burden  of  overcoming  this  presumption  rests 
upon  the  Government  which  must  establish 
the  defendant's  guilt  by  evidence  beyond  a 
reasonable  doubt  ..." 

[Then  follows  a  lengthy  definition  of  reasonable 
doubt.  ] 

"You  are  to  consider  the  strong 
probabilities  of  the  case.     A  conviction  is 
justified  only  when  such  probabilities  exclude 
all  reasonable  doubt  as  the  same  has  been 
defined  to  you.     Without  it  being  restated  or 
repeated,   you  are  to  understand  that  the  re- 
quirement that  a  defendant's  guilt  be  shown  be- 
yond a  reasonable  doubt  is  to  be  considered 
in  connection  with  and  as  accompanying  all  the 
instructions  that  are  given  to  you.  "    [R.T.    834-A], 
(emphasis  added). 

After  the  portion  of  the  instructions  here  complained  of 
was  given.    Judge  Tolin  warned  the  jury  not  be  swayed  by  any 
hysteria  over  narcotics  problems  and  reminded  the  jury  of  the 
serious  consequences  of  conviction,    concluding  with  the  caution- 
ary statement,    "[T]herefore,   you  want  to  be  very  careful,    giving 
them  the  benefit  of  any  reasonable  doubt  and  remember  also  if 
no  reasonable  doubt  remains  that  the  government  is  entitled  to  a 

verdict  of  guilty.  "    [R.T.    843]. 
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It  is  submitted  that  the  above  instructions  forcefully- 
brought  home  to  the  jury,   before  and  after  the  entrapment  in- 
struction,  that  all  elements  of  the  government's  case  must  be 
proven  beyond  a  reasonable  doubt.     Since  entrapment  was  effec- 
tively the  only  issue  in  Luna's  case,   and  the  jury  knew  that  the 
reasonable  doubt  standard  applies  to  all  issues,   the  jury  could 
hardly  avoid  the  conclusion  that  the  government  had  the  burden 
to  prove  non-entrapment  beyond  a  reasonable  doubt.     Nordeste  v. 
United  States,    supra  (identical  instruction  and  contention;  no 
plain  error).     Moreover,    entrapment  was  fully  explained  to  the 
jury  during  trial,   provoking  defense  counsel's  reaction,    "Very 
good  job,   your  honor.  "    [R.T.    767]. 

This  Court  and  the  Supreme  Court  of  the  United  States 
have  consistently  asserted  that  plain  error  will  not  be  found 
where  defendant  did  not  object  and  instructions  similar  to  the  one 
attacked  by  Luna,    taken  as  a  whole,   did  not  undermine  substan- 
tial rights.     Lopez  V.    United  States,    373  U.  S.    427,   436(1963); 
Nordeste  v.    United  States,    supra;  Smith  v.    United  States,    390 
F.  2d  401,   402-03  (9th  Cir.    1968);  Young  v.    United  States,    286 
F.2dl3,    16  (9th  Cir.    1960).     See  also  Cohen  v.    United  States, 
366  F.  2d  363,    368  (9th  Cir.    1966),    cert,    denied,    384  U.  S.    1035 
(1967).     And  similar  allegations  against  virtually  identical  in- 
structions have  also  been  refuted  in  the  various  circuits.     Cross 
V.    United  States,    347  F.  2d  327  (8th  Cir.    1965);  Martinez  v. 
United  States,    300  F.  2d  9  (10th  Cir.    1962);  Chapman  v.    United 
States,    271  F.  2d  593  (5th  Cir.    1959).     See  also  Harrington  v. 
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United  States,    391  F.  2d  605  {5th  Cir.    1968);  Demos  v.    United 
States,    205  F.  2d  596  (5th  Cir.    1953)  cert,    denied,    346  U.  S.    873 
(1953). 


No  Plain  Error  Resulted  From 
The  Wording  Used  In  The  In- 
struction. 


Since  the  Court  at  one  point  used  the  phrase  "Where  a 
person  has  no  previous  intent  or  purpose  to  violate  the  law,    but 
is  induced  or  persuaded  by  law  enforcement  officers  to  commit  a 
crime,    he  is  entitled  to  the  defense  of  entrapment",    Luna  con- 
tends plain  error  arose  in  that  the  jury  would  think  that  prior 
lawbreakers,   having  once  had  the  intent  to  violate  the  law,    could 
not  defend  on  grounds  of  entrapment.     The  lengthy  entrapment 
instructions,    repeated  and  re-explained  by  the  judge,   are  thus 
asserted  to  be  faulty  because  of  the  interjection  of  this  phrase. 
Surely  if  the  jury  thought  entrapment  was  not  an  available  defense 
they  must  have  thought  it  odd  that  the  judge  continuously  ex- 
plained the  defense  to  them,    especially  in  light  of  the  fact  that 
entrapment  was  obviously  the  primary  issue  in  Luna's  prosecu- 
tion.    In  reality,   the  entrapment  issue  was  presented  as  a  question 
of  whether  the  commission  of  this  crime  "originated  in  the  mind 
of  the  law-enforcement  agency"  and  was  not  "born  in  the  mind 
of  the  defendant"  rather  than  an  instruction  that  previous  crim- 
inality precluded  entrapment  [R.  T.    767].     Again,   the  government 
notes  defense  counsel's  agreement  with  the  instructions  and  notes 
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that  the  previously  cited  case  law  of  "plain  error"  in  no  way  com- 
ports with  defendant's  contentions. 

The  above  considerations  also  apply  to  Luna's  contention 
that  the  instruction's  reference  to  entrapment  by  "government 
agents"  connoted  that  the  informant  could  not  be  the  entrapping 
force.     Despite  this  contention,    it  is  well  to  note  that  the  Court 
did  in  fact  refer,    in  its  instructions,   to  entrapmient  issues  raised 
by  an  offer  "either  directly  or  through  an  informer  or  other  decoy 
to  purchase  narcotics  from  an  unsuspecting  person.  "    [R.  T.    839]. 

Moreover,    the  informant  while  on  the  stand,   known  by  the 
jury  to  be  an  informant,   was  presented  as  a  government  "agent" 
[R.  T.    698].     And,   in  closing  argument,   defense  counsel  stated 
that  "Mr.    Ochoa  [the  informant]  was  a  government  agent  or  at 
least  Mr.    Maria  says  so;"  [R.  T.    805],   and  stated  the  defense 
that  "the  idea  [to  sell]  was  put  in  [Luna's]  mind  by  Mr.    Ochoa  and 
further  by  Mr.    Maria  [the  narcotics  agent].  "    [R.  T.    805]. 
Defense  counsel  made  quite  clear  that  it  was  the  informant's  in- 
ducement which  was  the  focal  point  of  the  alleged  entrapment 
[R.  T.    805-06]. 

This  court  has  ruled  adversely  to  defendant  on  an  identical 
claim  that  failure  to  directly  specify  that  informants  are  govern- 
ment agents  capable  of  inducement  constitutes  plain  error. 
Nordeste  V.    United  States,    393  F.  2d  335,    338-39  (9th  Cir.    1968). 
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3.  No  Error  Resulted  From  the 

Judge's  Instructions  On  The 
Presumptions  Stemming  From 
Possession. 


Luna  took  the  stand  and  admitted  selling  heroin  to  the  agent. 
The  defense  in  no  way  even  hinted  denial  of  these  sales.     Con- 
sequently,   not  the  faintest  objection  was  heard  when  the  trial 
judge  instructed  the  jury  that  possession  of  heroin  gives  rise  to 
an  inference  that  it  was  imported  contrary  to  law  with  the 
possessor's  knowledge,   and  thus  he  must  justify  his  possession 
or  risk  conviction  [R.T.    832-33].     Luna  contends  that  plain 
error  stems  from  the  trial  judge's  failure  to  clearly  and  speci- 
fically convey  to  the  jury  that  if  Luna  did  not  explain  and  justify 
possession,   this  would  not  by  itself  support  a  conviction  for  the 
sale  of  the  drug,    conceding  its  relevance  to  other  counts. 

The  nine-count  indictment  contained  four  counts  alleging 
the  "sale"  of  heroin.     The  evidence  at  trial  conclusively  and  un- 
controvertedly  showed  specific  sales  in  accordance  with  the  in- 
dictment.    In  his  instructions  to  the  jury,   preceding  the  instruc- 
tions dealing  with  presumptions.    Judge  Tolin  read  each  count  of 
the  indictment  to  the  jury.     Each  count  specified  the  gravamen  of 
the  illegal  behavior,    each  sales  count  delineated  all  relevant  acts 
constituting  each  specific  sale  which  the  jury  must  find  to  convict. 
When  the  presumption  instruction  was  announced  the  jury  must 
have  understood  that  its  relevance  to  the  sales  count  was  not  such 
that  a  "sale",    in  its  common  meaning,    need  not  be  found.     It  is 
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hard  to  believe  that  there  exists  any  rational  probability  that  the 
jury  would  think  that  "sale"  does  not  mean  "sale",   that  a  convic- 
tion for  sale  of  narcotics  could  rest  on  possession  alone. 

The  instruction  as  to  presumptions  must  be  viewed  as  a 
whole.     Immediately  following  the  statement  that  non-explanation 
of  possession  is  sufficient  for  conviction,    the  Judge  explained  the 
limit  to  this  concept: 

"Despite  the  fact  that  the  indictment 
contains  the  allegations  that  the  heroin  involved 
had  been  imported  into  the  United  States  contrary 
to  law,   and  that  the  defendant  knew  such  to  be  the 
fact,   nevertheless,   the  statute  makes  it  un- 
necessary for  the  Government  to  offer  any  evi- 
dence in  support  of  the  charge  as  to  these  elements 
if  the  Government  shows  that  the  defendant  was  in 
constructive  or  actual  possession  of  the  substance. 
Actual  or  constructive  possession  of  the  substance 
gives  rise  to  an  inference  that  it  was  imported 
contrary  to  law  and  to  the  further  inference  that 
the  person  in  possession  had  knowledge  of  such 
unlawful  importation.     It  is  then  incumbent  upon 
the  defendant  to  go  forward  with  the  evidence  and 
show  that  he  came  into  possession  of  the  substance 
legally.     In  this  connection,   I  charge  you  that  if 
you  find  defendant  had  in  his  possession  the 
forbidden  substance,    such  possession,   actual 
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or  constructive,   alone  would  be  sufficient 
proof  of  the  elements  of  iniportation  and  know- 
ledge thereof,    unless  such  possession  is  ex- 
plained to  your  satisfaction. 

"A  defendant  on  trial  may  overcome 
inferences  arising  against  him  from  actual  or 
constructive  possession  by  facts  and  circumi- 
stances  and  by  satisfactory  proof  that  in  his 
case  possession  did  not  involve  a  violation  of 
the  statute,   either  because  the  substance  was 
not  imported  contrary  to  law  or  because  he  had 
no  knowledge  of  unlawful  importation.  " 
[R.T.    832-33]  (emphasis  added). 

Of  the  nine  counts  upon  which  Luna  was  convicted,   he 
received  twenty-year  concurrent  sentences  on  all  sales  counts,   a 
twenty  year  concurrent  sentence  on  the  conspiracy  count  and  on 
all  possession  counts  but  one  he  received  twenty-year  sentences 
to  run  concurrently.     On  one  possession  count  he  received  a  five- 
year  sentence  to  run  consecutively.     Where  sufficient  evidence 
exists  to  convict  on  any  of  several  concurrent  counts,    reversal 
will  not  result  from  error  on  another  count  upon  which  a  con- 
current sentence  was  imposed.     That  such  harmless  error  does 
not  require  reversal  is  a  well-established  rule  in  this  circuit. 
Russell  V.    United  States,    288  F.  2d  520,    521 -22  (9th  Cir.    1961). 
Thus  even  if  conviction  on  the  sales  counts  was  in  any  way  tainted, 
the  "plain  error"  prerequisite  has  not  been  met. 
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IV 
CONCLUSION 

For  the  reasons  stated  in  the  argument,    the  judgment  of 
the  District  Court  should  be  affirmed. 


Respectfully  submitted, 

WM.     MATTHEW   BYRNE,    JR. 
United  States  Attorney 

ROBERT    L.     BROSIO 
Assistant  U.  S.   Attorney 
Chief,   Criminal  Division 

DENNIS   E.    KINNAIRD 
Assistant  U.  S.   Attorney 

Attorneys  for  Appellee 
United  States  of  America. 
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Appellee. 


APPELLEE'S   BRIEF 


I 

JURISDICTIONAL  STATEMENT 

Appellant,   SALVADOR   H.     PULIDO  (hereinafter  referred 

to  as  PULIDO),   was   indicted  by  the  Federal  Grand  Jury  for  the 

Southern  District  of  California,    Central  Division,    on  March  16, 

1/ 
1960.     [CT.    2]  The  Indictment  contained  Nine  Counts  covering 

four  transfer  transactions  of  heroin  and  one  conspiracy  count. 
The  defendant  PULIDO  was  charged  in  Count  Seven  of  the  In- 
dictment with  selling  approximately  64  grams  of  heroin  to  an 
agent  of  the  Federal  Bureau  of  Narcotics,    in  Count  Eight  he  was 
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charged  with  receiving,    concealing  and  facilitating  the  concealment 
and  transportation  of  this  same  heroin,   and  Count  Nine  alleged  a 
conspiracy  for  the  sale  of  heroin  that  involved  codefendants 
Manuel  Luna  (hereinafter  referred  to  as  Luna),    Frank  Contraras 
Collins  (hereinafter  referred  to  as  Collins),    PULIDO,   and  one 
Gilbert  C.    Vasquez  (hereinafter  referred  to  as  Vasquez).     [C.  T. 
8-11]    Each  of  the  above  named  defendants  were  also  charged  in 
the  substantive  counts  for  the  heroin  transaction  of  February  23, 
1960  [C.T.    8-11]. 

On  March  21,    1960,    PULIDO  was  arraigned  before  the 
Honorable  Thurman  Clarke,    United  States  District  Judge,   and  at 
this  time    was  represented  by  Elinor  Katz,   a  retained  counsel 
[C.T.    12].     On  March  28,    1960,    PULIDO,    in  the  presence  of 
Attorney  Elinor  Katz,   entered  a  plea  of  not  guilty  to  all  counts  of 
the  indictment  in  which  he  was  charged  [C  T.    13].     On  April  11, 
1960,   the  case  was  assigned  to  the  Honorable  Ernest  A.   Tolin, 
United  States  District  Judge,   for  trial  [C  T.    14].     On  April  18, 
1960,   Attorney  Katz  advised  the  court  that  a  conflict  of  interest 
existed  as  to  the  defendant  Collins.     She  was  relieved  of  the  re- 
sponsibility of  representing  Collins,   but  did  remain  as  an  attorney 
for  the  remaining  three  defendants,    PULIDO,    Luna  and  Vasquez 
[C.T.    15]. 

On  June  7,    1960,    Collins,    PULIDO,    Luna  and  Vasquez 
appeared  for  jury  trial  before  the  Honorable  Ernest  A.    Tolin 
[C.  T.    23].     On  this  date  the  jury  was  selected  and  the  trial 
commenced.     In  the  afternoon  of  June  7,    1960,    out  of  the  presence 
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of  the  jury,   the  defendant  Collins  through  his  counsel,   John  K. 
Duncan,    entered  a  motion  to  change  his  plea,  and  a  plea  of  guilty 
was  accepted  to  Count  Two  of  the  Indictment  [C.  T.    23].     The  jury 
trial  continued  as  to  the  remaining  three  defendants,    PULIDO, 
Luna  and  Vasquez  [C.  T.    31J.     On  June  16,    1960,   the  jury  returned 
a  verdict  finding  all  defendants  guilty  of  all  counts  as  charged, 
thereby  convicting  PULIDO  of  the  crimes  alleged  in  Count  Seven, 
Eight  and  Nine  of  the  Indictment  [C.  T.    33]. 

On  June  30,    1960,    PULIDO  was  sentenced  to  the  custody 
of  the  Attorney  General  for  a  period  of  20  years  on  each  of  Counts 
Seven,    Eight  and  Nine,    said  sentences  to  run  concurrently  with 
each  other  [C.  T.    36]. 

No  notice  of  appeal  was  filed  in  this  case.  However,  pur- 
suant to  PULIDO'S  motion  under  Title  28  U.  S.  C  §2255,  leave  to 
appeal  the  conviction  was  granted. 

The  jurisdiction  of  the  District  Court  was  based  upon 
Section  174  of  Title  21,    United  States  Code.     This  Court  has  juris- 
diction to  review  the  judgment  of  the  District  Court  pursuant  to 
Title  28,   United  States  Code,   Sections  1291  and  1294. 


II 

SPEaFICATIQN  OF    ERRORS 

DOES   THE    PRESENCE   OF    HEARSAY 
TESTIMONY   IN  THE   TRIAL  RECORD  CON- 
STITUTE  REVERSIBLE    ERROR    WHEN   NO 
OBJECTION  WAS    MADE   TO  THE   TESTIMONY 
DURING   TRIAL? 


WAS  THE  ARREST  AND   SEARCH  OF    PULIDO 
BASED  UPON  ADEQUATE    PROBABLE   CAUSE? 


Ill 

STATEMENT   OF  FACTS 

The  Indictment  charged  Nine  Counts  of  violations  of  Title 
21,    United  States  Code,   Section  174.     Counts  One  through  Six 
alleged  that  on  the  dates  of  January  18,    1960,    January  27,    1960, 
and  February  2,    1960,   the  defendants  Luna  and  Collins  sold  heroin 
to  an  agent  of  the  Federal  Bureau  of  Narcotics  [C  T-    2-8].     Counts 
Seven  and  Eight  of  the  Indictment  alleged  that  on  February  2  3,    1960, 
defendants  Luna,    Collins,   Vasquez  and  PULIDO  did  possess,    con- 
ceal and  transfer  approximately  64  grams  of  heroin  to  an  agent  of 
the  Federal  Bureau  of  Narcotics  [CT.    8-9].     Count  Nine  of  the 
Indictment  alleged  a  conspiracy  to  sell  approximately  64  grams  of 
heroin  and  charged  that  the  co-conspirators  consisted  of  defendants 
Luna,   Collins,   Vasquez  and  PULIDO.     At  the  trial  of  this  case, 
defendant  Collins  entered  a  plea  of  guilty  to  Count  Two  of  the  In- 
dictment [C.  T.    23],    and  the  remaining  defendants  were  each  con- 
victed on  all  counts  in  which  they  were  charged  [C.  T.    31-33]. 

Due  to  the  fact  that  defendant  PULIDO  was  only  charged  and 
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convicted  for  the  transaction  occurring  on  February  23,    1960, 
which  included  two  substantive  counts  and  one  conspiracy  count 
alleging  dates  of  the  conspiracy  from  February  21,    1960,   to  and 
including  February  23,    1960,   this  statement  of  facts  will  be 
addressed  only  to  the  evidence  concerning  this  transaction. 
Primarily,    the  Government's  evidence  turned  on  the  testimony  of 
Agent  Maria  of  the  Federal  Bureau  of  Narcotics,   who  testified 
concerning  negotiations  and  the  actual  transfer  of  approximately 
64  grams  of  heroin  from  defendant  Luna  to  himself  [R.  T.    154- 
57]  .        The  transaction  occurred  near  the  Carioca  Cafe  in  Los 
Angeles  [R.T.    157].     On  the  evening  of  February  23,    1960,  Agent 
Maria,   with  accompanying  surveillance  agents,    met  the  co- 
defendant  Manuel  Luna  in  front  of  the  Carioca  Cafe  in  Los  Angeles 
[R.  T.    156].     At  this  meeting  Luna  received  a  package  from 
Collins  and  in  turn  gave  it  to  Agent  Maria  [R.  T.    156].     Agent 
Maria  gave   Luna  approximately  $720.  00  of  Government  Monies, 
having  recorded  the  serial  numbers  of  the  bills  used  to  pay  for 
the  64  grams  of  heroin.     These  bills  were  covered  with  a 
fluorescent  substance  that  caused  a  glowing  under  proper  lighting 
[R.T.    157].     Immediately  thereafter  Luna  was  observed  proceed- 
ing with  the  codefendant  Collins  to  the  Rio  Grande  Bar  located  a 
few  doors  from  the  Carioca  Cafe  [R.T.    262].     As  soon  as  Collins 
and  Luna    had    entered   the  bar,  they  were  met  by  agents  from 
the  Federal  Bureau  of  Narcotics,    escorted  outside  of  the  bar  and 
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placed  under  arrest  [R.  T.    262].     As  soon  as  Luna  and  Collins 
were  arrested  they  were  taken  to  a  nearby  parking  lot  and  searched. 
It  was  at  this  time  that  the  agents  discovered  that  approximately 
$650.  00  of  the  money  was  not  in  Luna  or  Collins'  possession 
[R.T.    263]. 

During  the  time  that  Luna  and  Collins  were  in  the  bar, 
Agent  Olexa  and  Stark  observed  two  individuals  sitting  near  the 
door,   watching  the  arrest  of  Luna  and  Collins  with  apparent  intense 
interest  [R.  T.    270-71,    383,    385,    397-98].     After  the  arrest  and 
search  of  Collins  and  Luna  the  agents  returned  to  the  bar  and  dis- 
covered that  the  two  individuals  who  had  been  sitting  by  the  door 
were  no  longer  present.     Upon  placing  Luna  and  Collins  in  the 
agent's  car,   they  traveled  the  general  area  near  the  Rio  Grande 
Bar  and  observed  PULIDO  and  Vasquez  walking  in  a  rapid  manner. 
At  this  time  Collins  identified  these  two  individuals  as  being  the 
men  who  had  received  the  money  [R.  T.    425].     Based  upon  the 
statement  of  Collins  that  he  had  received  the  heroin  from  these  two 
individuals,   and  their  observations,   the  agents  placed  PULIDO  and 
Vasquez  under  arrest  [R.  T.    274-75,    282,    365,   425].     A  brief 
search  disclosed  the  $640  of   prerecorded  serial  numbered  monies 
that  had  been  paid  for  the  narcotics  in  the  possession  of  PULIDO 
[R.T.    427]. 

After  placing  PULIDO  and  Vasquez  under  arrest,   they  were 
both  interrogated  concerning  the  $640.  00  found  in  the  possession 
of  PULIDO.     PULIDO  told  the  agents  that  he  had  earned  this  money 
while  working  in  Tijuana  [R.  T.    432].     The  evidence  in  this  case 
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established  that  this  was  the  identical  money  that  had  been  paid 
approximately  one-half  hour  earlier  to  Luna  for  the  64  grams  of 
heroin  [R.T.    571-72,   426-27]. 

During  the  trial  of  this  matter  Agents  Maria  and  Olexa  did 
testify  as  to  the  post-arrest  statements  of  Collins,   alleging  that 
PULIDO  was  one  of  the  individuals  involved  in  this  transaction 
[R.  T.    166-68,    282].     After  some  testimony  by  Agents  Maria  and 
Olexa,    Judge  Tolin  called  counsel  and  defendants  to  the  bendi  for 
a  discussion  out  of  the  hearing  of  the  jury  [R.T.    282].     Judge  Tolin 
informed  the  prosecutor  that  the  post-arrest  statennents  of  Collins 
were  hearsay  and  that  he  would  not  allow  further  inquiry  into 
Collins'  statements  that  implicated  PULIDO   [R.T.    283].     Prior 
to  Judge  Tolin  making  this  ruling,    no  objection  had  been  raised  by 
defense  counsel  to  the  testimony  [R.  T.    283].     However,   at  this 
time  defense  counsel  moved  to  strike  the  hearsay  testimony  of 
Agent  Olexa  that  had  already  been  admitted  [R.  T.    284-86].     The 
Judge  refused  to  grant  the  motion  without  some  specificity  as  to 
exactly  what  portions  of  the  testimony  were  to  be  stricken,    i.  e.  , 
the  Judge  refused  to  grant  an  omnibus  motion  to  strike  [R.  T.    284- 
86].     The  defense  counsel  was  requested  by  the  court  to  obtain  a 
transcript  and  thereby  it  could  be  determined  what  testimony  was 
improper  [R.  T.    286-87].     The  record  is  void  of  any  indication 
that  the  defense  counsel  did  again  renew  this  motion  or  seek  to 
have  any  of  this  testimony  stricken. 

Subsequent  to  Judge  Tolin's  ruling  the  Assistant  United 
States  Attorney  attempted  to  elicit  testimony  concerning  Collins' 
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post-arrest  statements  implicating  PULIDO.     However,   the 
prosecutor's  attempt  was  objected  to  and  no  damaging  testimony- 
was  obtained  concerning  this  matter  [R.T.    365J.     While  making 
one  objection  defense  counsel  Katz  specifically  declared  that  if 
the  Assistant  United  States  Attorney  continued  to  attempt  to  obtain 
this  hearsay  testimony  a  mistrial  would  be  requested  [R.  T.    422-23J. 
The  record  does  not  reflect  any  additional  attempts  to  obtain  hear- 
say evidence  after  this  objection  by  PULIDO 'S  attorney. 

During  the  trial  the  former  defendant  Collins  testified  and 
contradicted  the  testimony  of  Agents  Maria  and  Olexa  by  denying 
that  PULIDO  had  any  connection  with  the  narcotics  whatsoever 
[R.T.    518,    523,    525].     The  remaining  testimony  of  Collins  did 
coincide  with  the  agents'  testimony,   by  implicating  Luna  and  Vasquez 
in  the  transaction  [R.  T.    503,    510,    516,    547-49]. 

On  June  16,    1960,   the  jury  returned  a  verdict  of  guilty  to 
all  counts  as  to  all  defendants  [C.  T.    31,    33].     On  June  30,    1960, 
the  defendant  PULIDO  was  sentenced  to  the  custody  of  the  Attorney 
General  for  a  period  of  20  years  on  each  count,    said  counts  to 
run  concurrently  [C-  T.    34]. 


IV 

ARGUMENT 


A.  THE    EXISTENCE   OF   HEARSAY  TESTIMONY 

IN  THE   TRIAL  DOES   NOT   CONSTITUTE 
REVERSIBLE    ERROR. 


THE   FAILURE   TO  OBJECT   TO 
HEARSAY   TESTIMONY    PRECLUDES 
AN  APPELLANT   FROM  RAISING 
THE   ISSUE   OF   THE  ADMISSIBILITY 
OF   THAT    EVIDENCE   ON  APPEAL. 


The  appellant's  contention  is  that  Agents  Maria  and  Olexa 
of  the  Federal  Bureau  of  Narcotics  testified  at  trial  that  Collins 
had  told  them  that  PULIDO  was  one  of  the  men  from  whom  he  had 
obtained  the  heroin  [R.  T.    166-68,    274].     Since  these  statements 
were  made  after  Collins  had  been  arrested    -    after  the  conspiracy 
had  terminated    -   therefore  they  would  be  objectionable  as  hearsay. 
However,   at  no  time  during  the  testimony  of  Maria  and  Olexa  did 
counsel  for  PULIDO  raise  an  objection  or  seek  to  have  the  hearsay 
testimony  stricken  [R.  T.    166-69,    273  -  74]  .     A  review  of  the 
transcript  reveals  that  it  was  Judge  Tolin  who  made  the  deter- 
mination that  the  testimony  of  Agents  Maria  and  Olexa  contained 
hearsay  and  that  he  would  not  admit  any  more  testimony  of  that 
type  [R.  T.    283].     It  was  only  at  this  time  --  after  Agent  Olexa  had 
testified  --  that  counsel  for  PULIDO  attempted  to  have  the  hearsay 
stricken  from  the  record  [R.  T.    284-86].     Judge  Tolin  denied  the 
motion  to  have  it  stricken  on  the  grounds  that  there  was  not 
sufficient  specificity  as  to  what  was  to  be  stricken  [R.T.    284-86]. 
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The  trial  judge  also  instructed  counsel  for  PULIDO  to  have  a 
transcript  of  the  testimony  prepared  so  that  it  could  be  determined 
exactly  what  should  be  stricken,    because  the  agent's  testimony 
did  contain  a  substantial  amount  of  admissible  evidence  [R.  T. 
286-87]. 

It  is  a  well-established  principle  that  when  a  person  fails 
to  make  a  seasonable  objection  to  testimony  at  trial  he  is  deemed 
to  have  waived  his  right  to  raise  that  question  on  appeal.     As 
stated  in  Oleander  v.    United  States,    237  F.  2d  859  (9  Cir.    1956), 
at  866: 

"The  objection  on  grounds  of  hearsay, 

not  having  been  made  before  the  trial  court, 

cannot  be  urged  here  [on  appeal]  as  reversible 

error.  " 

The  reason  requiring  defendant  to  object  to  inadmissible 
evidence  in  a  trial  is  the  necessity  of  conducting  an  orderly  trial. 
It  is  incumbent  upon  a  defendant  to  object  to  evidence  so  that  the 
court  can  have  the  opportunity  to  rule  on  the  matter  at  the  time 
the  evidence  is  offered.     See  Feyrer  v.    United  States,    314  F.  2d 
110,    112  (9  Cir.    1963),   where  the  defendant  contended  that  certain 
statements  made  by  an  alleged  co-conspirator  implicating  him  in 
the  crime  were  erroneously  admitted  because  the  conspiracy  had 
terminated  prior  to  the  making  of  those  statements.     The  Feyrer 
court  held  that  since  the  defendant  did  not  object  to  those  statements 
at  the  proper  time,    it  was  unnecessary  for  the  court  to  consider 
whether  or  not  the  extra-judicial  statements  were  made  subsequent 
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to  the  termination  of  the  conspiracy.     The  same  rationale  is 
found  in  Sekinoff  V.    United  States,    283  Fed.    38,    39  (9  Cir.    1922), 
where  the  Ninth  Circuit  again  reiterated  that  failure  to  make  an 
objection  at  trial  precludes  consideration  of  this  issue  on  appeal. 

Appellant  contends  that  the  prosecutor  continued  to  seek 
testimony  concerning  Collins'  post-arrest  statements  implicating 
PULIDO   in  the  crime.     [Brief  for  Appellant  at  p.    11].  However, 
the  record  does  show  that  PULIDO'S   counsel  did  object  to  this 
testimony  concerning  Collins'  post-arrest  admissions  [R.  T.    365, 
422-24].     The  objections  of  PULIDO'S   counsel  were  ruled  upon, 
and  PULIDO'S   name  was  not  mentioned  [R.T.    365,   424-25].     No 
further  testimony  concerning  Collins'  post-arrest  statements  was 
sought  after  counsel  for  PULIDO   stated  that  if  this  type  of  evidence 
was  to  continue  to  be  solicited  a  mistrial  would  be  requested 
[R.T.    422-23]. 

After  Judge  Tolin  had  called  counsel  and  the  defendants  to 
the  bench  and  instructed  the  prosecutor  that  he  would  no  longer 
tolerate  any  attempt  to  elicit  Collins'  post-arrest  statemients 
implicating  PULIDO,    counsel  for  PULIDO   made  a  motion  to  strike 
the  testimony  of  Agents  Maria  and  Olexa  [R.  T.    284-86].     However, 
after  some  discussion,   Judge  Tolin  denied  the  motion  to  strike 
the  testimony  stating  that  he  would  not  grant  an  omnibus  motion 
and  he  would  require  specificity  as  to  which  portions  were  con- 
sidered objectionable,   because  the  testimony  did  contain  legitimate 
evidence  [R.T.    284-86].     The  record  fails  to  show  that  counsel 
for  PULIDO  provided  the  Judge  with  a  transcript  delineating  the 
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objectionable  portions  of  the  testimony.     As  stated  in  Metcalf  v. 

United  States,    195  F.  2d  213  (6  Cir.    1952),   at  216: 
"It  is  well  settled  that  objections  to 
evidence  should  be  timely  made  when  the  evi- 
dence is  offered,   and  that  it  is  within  the 
discretion  of  the  trial  judge  to  sustain  or  overrule 
a  motion  delayed  until  the  close  of  the  Government's 
case  to  strike  from  the  consideration  of  the  jury 
evidence  previously  received  without  objection 

The  courts  do  repeatedly  hold  that  counsel  cannot  be  per- 
mitted to  sit  idly  by  and  permit  a  witness  to  testify  with  the  vague 
hope  that  the  testimony  may  help  his  client  and  then  finding  no 
benefit  seek  to  strike  it  out  of  the  record.     See  Marx  v.    United 
States,    86  F.  2d  245  (8  Cir.    1936),   at  251.     It  is  respectfully  sub- 
mitted that  the  handling  of  the  hearsay  testimony  by  counsel  for 
PULIDO  does  fall  within  the  above   mentioned  rule. 
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2.  THE    EXISTENCE   OF    HEARSAY 

TESTIMONY   IN   THE   TRIAL  DOES 
NOT   CONSTITUTE    PLAIN   ERROR 
AND   UNDER   THE   FACTS   OF   THIS 
CASE   SHOULD   BE   CONSIDERED 
HARMLESS   ERROR. 


The  primary  thrust  of  defendant  PULIDO'S  argument  is 
that  the  plaintiff  continued  to  press  to  obtain  hearsay  evidence  im- 
plicating PULIDO.     The  record  shows  that  on  several  occasions 
the  prosecutor  did  ask  witnesses  what  Collins  said  after  his 
arrest  [R.T.    284-86,    365].     However,    after  Judge  Tolin,   on  his 
own  motion,   decided  that  the  testimony  was  inadmissible,   counsel 
for  PULIDO     commenced  to  object  to  the  hearsay  testimony 
[R.  T.    284-86].     In  one  situation  a  partial  answer  was  made  wherein 
Collins  identified  the  two  men  walking  on  the  street  as  the  two  men 
about  whom  he  had  previously  spoken  [R.  T.    365].     However,   the 
name  of  PULIDO  was  not  used  by  this  witness,    nor  was  the  nature 
of  the  conversation  introduced  [R.T.    365].     Furthermore,   when 
the  court  did  sustain  objections  to  this  testimony  it      specifically 
stated  in  front  of  the  jury  that  what  Collins  said  after  he  was 
arrested  could  be  used  against  Collins;  but  because  Collins  was 
no  longer  on  trial,   his  statements  could  not  be  used  against  anyone 
else  [R.T.    423-424].     These  verbal  qualifications  by  the  trial 
judge  certainly  put  the  jury  on  notice  that  the  post-arrest  statements 
of  Collins  could  not  be  used  to  incriminate  or  convict  PULIDO. 

When  Collins  was  called  to  the  stand  by  the  Government  he 
testified  in  conformity  with  the  testimony  of  Agents  Maria  and 
Olexa,   with  the  exception  of  PULIDO'S   role  in  the  February  2  3rd 
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transaction  [R.  T.   497].     At  the  trial  he  denied  that  PULIDO  had 
any  involvement  whatsoever  with  the  narcotics.     Now  this  testimony 
by  Collins  was  clearly  contrary  to  the  statement  originally  made 
to  Agents  Maria  and  Olexa,   wherein  PULIDO  was  identified  as  one 
of  the  individuals  who  was  the  source  of  the  heroin.     [R.  T.    166-68, 
274,    282].     Naturally,    one  may  impeach  his  own  witness  by  the 
use  of  a  prior  contradictory  statement  when  he  has  been  surprised. 
See  Slade  v.    United  States,    267  F.  2d  834  (5  Cir.    1959).     The  ele- 
ment of  surprise  primarily  consists  of  a  showing  that  the  testimony 
of  the  witness  deviated  from  what  was  a  reasonable  expectation  of 
the  party  calling  him.     See  United  States  v.    Kahaner,    317  F.  2d  459 
(2  Cir.    1962),    cert,    den.    375  U.S.    836  (1963).     No  showing  of  sur- 
prise was  made  in  this  case  for  the  simple  reason  that  the  prior 
inconsistent  statement  was  already  before  the  jury  through  the  tes- 
timony of  Agents  Maria  and  Olexa,    and  no  objection  had  been 
lodged  to  that  testimony     [R.  T.    166-68,    274-282].     There  is  no 
way  to  know  or  to  speculate  whether  the  prosecutor  was  in  fact 
surprised  except  to  note  the  major  deviation  in  the  testimony  that 
Collins  gave  from  the  statements  previously  given  to  the  agents  of 
the  Federal  Bureau  of  Narcotics.     Had  the  showing  of  surprise 
been  made,   then  the  prior  inconsistent  statement  implicating 
PULIDO  would  have  been  before  the  jury.     While  not  admissible 
per  se  as  evidence  in  the  case,    it  would  certainly  have  been  a 
statement  for  impeachment  and  could  have  been  considered  in  that 
context  by  the  jury.     Because  these  facts  could  have  been  before 
the  jury  for  impeachment  it  is  respectfully  submitted  that  there  is 
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no  prejudicial  error  in  the  case  by  their  earlier  admission  into 
evidence. 

It  is  pertinent  to  the  consideration  of  harmless  error  that 
the  evidence  against  PULIDO  is  substantial,   irrespective  of  any 
hearsay  testimony.     The  evidence  against  PULIDO  was  that  he 
had  in  his  possession  $640.  00  of  the  money  used  to  purchase  the 
narcotics  [R.  T.    472].     In  explaining  his  possession  of  this  money 
PULIDO  gave  a  patently  fabricated  exculpatory  statement  claiming 
that  he  had  earned  the  money  while  working  in  Tijuana,   when  in 
fact  that  money  had  been  paid  approximately  one-half  hour  earlier 
for  the  acquisition  of  the  heroin  [R.T.    171-172,433-34].     PULIDO'S 
intense  interest  in  the  arrest  of  Luna  and  Collins  and  his  rapid 
walking  were  also  indicative  of  his  guilt.     It  is  respectfully  sub- 
mitted that  the  existence  of  hearsay  testimony  in  the  trial  --  when 
compared  to  the  remaining  evidence  against  PULIDO  --  clearly 
demonstrates  the  absence  of  any  error  that  would  warrant  a 
reversal  of  this  conviction. 
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B.  THE  ADMISSION   OF    MONEY   TAKEN 

FROM  A   DEFENDANT'S    PERSON  AND 
THE  ADMISSION  OF  AN    EXCULPATORY 
STATEMENT  AS  TO  THE   SOURCE   OF 
THE    MONEY   INTO   EVIDENCE   DOES   NOT 
CONSTITUTE   REVERSIBLE   ERROR   WHEN 
THERE   HAS   BEEN   NO   MOTION   TO 
SUPPRESS  AND   WHEN  THE  ARREST    WAS 
BASED  UPON   PROBABLE   CAUSE. 


Counsel  for  PULIDO  alleges  that  it  was  error  to  admit 
the  money  and  the  exculpatory  statement  of  PULIDO  because 
there  did  not  exist  any  probable  cause  to  arrest  PULIDO.     The 
money  was  obtained  by  a  search  of  PULIDO'S  person  incidental 
to  the  arrest  [R.  T.    427],     Concerning  the  failure  of  a  defendant 
to  seek  a  motion  to  suppress,    the  court  in  Gilbert  v.    United  States, 
307  F.2d  322  (9  Cir.    1962),    stated: 

"Failure  to  make  objections  to  evidence 

either  before  or  at  trial  precludes  consideration 

of  objections  thereto  on  appeal  unless  good  cause 

for  such  failure  is  show.  "    (Id  at  325). 

There  is  no  showing  whatsoever  as  to  why  a  motion  to 
suppress  was  not  filed  pursuant  to  Rule  41(e)  of  the  Federal  Rules 
of  Crinainal  Procedure,   by  the  defendant  at  the  trial  of  the  instant 
case.     Of  course,   one  obvious  reason  is  that  there  did  exist  suffi- 
cient probable  cause  to  arrest  PULIDO.     However,   the  Appellate 
Court  pursuant  to  Rule  52(b)  of  the  Federal  Rules  of  Criminal 
Procedure,    may  for  the  first  time  on  appeal  notice  certain  errors 
when  the  failure  to  recognize  them  would  result  in  a  miscarriage 
of  justice  and  seriously  affect  the  fairness,    integrity  or  public 
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reputation  of  the  judicial  proceedings.     See  Billeci  v.    United 
States,    290  F.  2d  628,    629  (9  Cir.    1961);  Smith  v.    United  States, 
173  F.  2d  181.    184  (9  Cir.    1949). 

In  the  present  case  there  exists  a  factual  situation  where 
an  accomplice,   Collins,    informs  the  agents  that  he  no  longer  has 
the  money  received  from  the  transaction  and  has  given  it  to  his 
connection  who  he  identifies  as  being  PULIDO  and  Vasquez 
[R.  T.    274,    282].     PULIDO  and  Vasquez  had  been  observed  in  the 
Rio  Grande  Bar  by  Agents  Stark,   Olexa  and  Gjertsen  [R.  T.    383, 
385,    270-71,   455-57].     They  were  subsequently  observed  walking 
in  a  rapid  manner  on  the  street  shortly  after  the  arrest  of  Collins 
[R.T.    425,    362].     At  this  time  PULIDO  and  Vasquez  were  arrested 
by  the  agents  of  the  Federal  Bureau  of  Narcotics  and  the  search 
was  incident  to  this  arrest.     It  is  well-established  in  the  Federal 
Courts  that  the  uncorroborated  testimony  of  an  accomplice  is 
sufficient  to  convict.     See  Williams  v.    United  States,    308  F.  2d  664 
(9  Cir.    1962);  Audet  v.    United  States,    265  F.  2d  837  (9  Cir.    1959), 
cert.    den.    361  U.  S.    815(1960).     If  the  uncorroborated  testimony 
of  an  accomplice  would  be  sufficient  to  convict,    it  would  certainly 
appear  to  provide  a  sufficient  basis  for  probable  cause  to  arrest 
one  of  the  individuals  who  is  pointed  out  by  an  accomplice  as  having 
been  involved  in  the  crime.     See  Wooten  v.    United  States,    380 
F.  2d  230,    232  (5  Cir.    1967). 

Appellant  argues  vigorously  that  the  factual  situation  and 
ruling  in  Castillon  v.  United  States,  298  F.  2d  256  (9  Cir.  1962), 
is  controlling  in  the  instant  case.     Appellant  is  mistaken  in  relying 
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upon  the  Castillon  case  to  support  any  proposition  attacking  the 
legality  of  the  arrest  and  search  of  PULIDO  because  of  the  sig- 
nificant factual  differences.     In  Castillon,    ibid.  ,   the  informant 
was  arrested  and  provided  information  about  a  different  and  dis- 
tinct crime.     In  that  case  the  informant,   who  had  never  previously 
given  any  information  to  the  police,    disclosed  to  them  that  he  had 
previously  sold  narcotics  to  Castillon  and  described  the  place 
where  Castillon  resided.     However,   it  was  solely  based  upon  this 
information  that  the  police  arrested  Castillon,    not  having  any  in- 
dependent knowledge  that  a  crime  had  even  been  committed,   or 
who  had  perpetrated  it  except  for  the  statement  of  the  informant. 
In  the  instant  case,    the  agents  knew  by  their  own  knowledge  that 
a  crime  had  been  committed  since  Agent  Maria  had  just  purchased 
2-1/2  ounces  of  heroin.     Furthermore,   they  were  aware  that  the 
narcotics  had  come  from  a  source     other'    than      Collins  or  Luna 
because  a  substantial  portion  of  the  money  paid  for  the  narcotics 
was  no  longer  in  the  possession  of  Luna  or  Collins  [R.  T.    263]. 
It  was  after     obtaining    this  information  that  the  accomplice, 
Collins,    stated  that  PULIDO  and  Vasquez  were  his  connection; 
that  he  had  given  one  of  them  $650.  00,   and  that  they  were  present 
at  the  scene  of  the  crime  [R.  T.    274,    282]. 

The  appellant's  contention  that  his  exculpatory  statement  - 
whereby  he  claimed  he  had  earned  the  money  in  Tijuana  -     should 
have  been  excluded  is  premised  upon  the  alleged  illegality  of 
PULIDO'S  arrest.     It  is  respectfully  submitted  that  this  contention 
is  without  merit  for  the  identical  reasons  set  forth  in  this  brief 

concerning  the  search  of  PULIDO. 
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V 

CONCLUSION 

For  the  reasons  stated  in  the  argument  the  judgment  cf 
the  District  Court  should  be  affirmed. 


Respectfully  submitted, 

WM.     MATTHEW  BYRNE,   JR. 
United  States  Attorney 

ROBERT    L      BROSIO 

Assistant  U.  S.   Attorney 
Chief,    Criminal  Division 

DENNIS  E.     KINNAIRD 
Assistant  U.  S.   Attorney 

Attorneys  for  Appellee 
United  States  of  America 
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FOR  THE  NINTH  CIRCUIT 


IRVING 
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Warden 
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No.  22402 


APPELLEE'S  BRIEF 


JURISDICTION 


The  jurisdiction  of  the  United  States  District 
Court  to  entertain  appellant's  petition  for  a  writ  of 
habeas  corpus  was  conferred  under  Title  28,  U.S.C.  1915. 
The  Jurisdiction  of  this  Court  is  conferred  by  Title  28, 
U.S.C,  section  2253,  which  makes  an  order  in  a  habeas 
corpus  proceeding  reviewable  in  the  Court  of  Appeals  when, 
as  here,  a  certificate  of  probable  cause  has  been  issued. 

STATEMENT  OF  THE  CASE 

Appellant  appeals  from  the  order  of  the  United 
States  District  Court  for  the  Northern  District  of  California, 
denying  his  petition  for  writ  of  habeas  corpus . 
A.   Proceedings  in  the  State  Courts : 

On  June  7,  1962,  appellant  was  convicted  of  viola- 
ting California  Penal  Code  sections  209  (kidnapping  for  pur- 


poses  of  robbery)  and  211  (robbery)  (two  counts).   He  was 
sentenced  to  state  prison  for  the  term  prescribed  by  law  on 
all  counts,  such  sentences  to  run  concurrently.   Appellant 
did  not  appeal  (TR  ^l) . 

In  his  petition  directed  to  the  District  Court 
appellant  alleges  that  he  filed  petitions  seeking  habeas 
corpus  relief  in  the  Marin  County  Superior  Court  and  the 
California  Court  of  Appeal,  First  Appellate  District.   He 
alleges  that  these  petitions  were  denied  respectively  on 
July  7,  1966  and  August  4,  1966  (TR  5-6).   On  January  31, 
1967,  the  California  Supreme  Court  denied  appellant's  peti- 
tion for  writ  of  habeas  corpus,  holding  that  the  writ  did 
not  lie  to  attack  a  final  judgment  on  the  grounds  of  il- 
legal arrest  and  search  (TR  35-^0). 
B.   Proceedings  in  the  Federal  Courts: 

Appellant's  petition  for  writ  of  habeas  corpus  in 
the  United  States  District  Court  for  the  Northern  District 
of  California  was  received  on  May  26,  1967  and  filed  on 
October  12,  1967  (TR  1).   The  District  Court  denied  appel- 
lant's petition  on  October  12,  1967  (TR  50-53).   Appellant 
filed  motions  for  a  certificate  of  probable  cause  and  for 
leave  to  appeal  in  forma  pauperis  on  November  1,  1967  (TR 
5^-62).   These  motions  were  granted  on  November  3,  1967 
(TR  63).   Notice  of  appeal  was  filed  November  13,  1967  (TR 
6^-66). 

APPELLANT'S  CONTENTION 

It  was  error  for  the  District  Court  to  deny  appel- 
lant's petition  for  writ  of  habeas  corpus  without  reviewing 
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the  record  of  appellant's  trial  upon  which  appellant  based 

his  claim  that  his  arrest  and  subsequent  search  violated 

his  rights  under  the  Fourth  Amendment. 

SUMMARY  OF  APPELLEE'S  ARGUMENT 

The  District  Court  properly  denied  appellant's 

petition,  correctly  concluding  that  his  arrest  was  based 

upon  probable  cause  and  therefore  did  not  violate  the 

Fourth  Amendment . 

ARGUMENT 

THE  DISTRICT  COURT  PROPERLY  DENIED 
APPELLANT'S  PETITION,  CORRECTLY 
CONCLUDING  THAT  HIS  ARREST  WAS  BASED 
UPON  PROBABLE  CAUSE  AND  THEREFORE  DID 
NOT  VIOLATE  THE  FOURTH  AMENDMENT. 

Appellant  argues  that  the  District  Court's  failure 
to  consult  the  trial  record  renders  the  court's  order 
erroneous.   The  District  Court  based  its  ruling  on  the 
facts  contained  in  appellant's  petition,  and  upon  the 
opinion  of  the  California  Court  of  Appeal  in  People  v. 
Wright,  216  Cal.App,2d  866,  31  Cal.Rptr.  il32  (1963). 
Wright  was  appellant's  co-defendant  in  the  state  trial  pro- 
ceedings.  On  appeal  he  alleged  the  same  issue  presently 
alleged  by  appellant,  which  the  California  Court  of  Appeal 
treated  on  the  merits  and  decided  adversely  to  Wright. 
Appellant  stated  in  his  petition  to  the  District  Court 
that  he  did  not  appeal  because  his  co-defendant  Wright 
had  processed  an  appeal  (TR  3). 

The  District  Court's  ruling  was  correct  because  the 
few  facts  stated  in  appellant's  petition  did  not  contradict 


the  findings  of  the  California  Court  of  Appeal  in  People  v. 
Wright ,  supra.   Therefore,  in  essence,  appellant's  petition 
argued  a  proposition  of  law  -  that  the  trial  court  (and 
also  the  Court  of  Appeal)  had  erred  in  ruling  that  probable 
cause  existed  for  his  arrest o 

The  District  Court  did  not  merely  accept  the 
finding  of  the  California  appellate  court.   Rather,  it 
reviewed  the  facts  (as  stated  in  appellant's  petition  and 
the  Wright  opinion)  in  light  of  federal  cases  treating  the 
issue  of  probable  cause  for  arrest.   We  submit  that  the 
Court  correctly  concluded  that  such  probable  cause  existed. 

The  following  statement  of  the  facts  bearing  on 
appellant's  claim  of  illegal  arrest  and  search  is  taken 
from  the  California  Court  of  Appeal's  decision  in  People 
V.  Wright ,  supra. 

On  November  l6,  1961,  three  men  entered  a  Los 
Angeles  liquor  store  and,  at  gun  point,  robbed  the  owner  and 
a  customer.   The  victims  evidently  gave  a  description  of 
the  three  bandits  to  the  police,  which  included  the  obser- 
vance that  one  of  the  men  had  a  scar  or  cut  on  the  left  side 
of  his  face.   2l6  Cal.App.2d  at  868,  31  Cal.Rptr.  at  433. 
"Immediately  following  defendants'  departure, 
a  report  of  the  robbery  was  given  to  the  police 
(Officer  Salcido)  by  the  victims.   Later  that 
same  day  Officer  Salcido 's  report  reached  Officer 
Burke  who  was  directed  to  an  address  on  Occidental: 
at  that  address  he  was  referred  to  another  address 
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In  the  1800  block  on  West  Adams  Street.   In  the 
company  of  Officer  Cllne  and  two  other  officers 
he  proceeded  to  the  West  Adams  address,  arriving 
there  at  approximately  6:45  p„rn.   Cline  looked 
through  a  rear  window  of  the  building  and  observed 
Jackson  (a  large  scar  on  the  left  side  of  his 
face)  seated  on  a  couch.   Wright  was  seated  in  a 
chair.   Cline  communicated  his  observations  to  the 
other  officers  who  were  stationed  at  the  front  door. 
Officer  Burke  then  knocked  on  the  front  door,  identi- 
fied himself  and  demanded  admittance.   Defendant 
answered  the  door  about  one  minute  later  and  was 
placed  under  arrest.   The  officers  then  entered  the 
apartment  and  placed  Wright  [sic]  and  Jackson  under 
arrest.   According  to  Burke,  the  description  of  the 
three  men  fitted  that  contained  in  the  robbery  report 

A  search  was  made  of  Jackson  at  the  time  of  his 
arrest;  as  a  result,  two  loose  ,22  caliber  long 
rifle  bullets  and  a  box  of  30  shells  (same  caliber 
bullet)  were  recovered  from  his  right  pants  pocket. 
The  officers  also  found  a  «22  caliber  revolver, 
loaded  with  8  shells,  under  a  cushion  of  the 
couch  where  Jackson  was  seated."   2l6  Cal»App.2d  at 
868-869,  31  Cal.Rptro  at  433-3^^ 

The  information  known  by  the  arresting  officers 
at  the  time  they  arrested  appellant  and  his  co-defendants 
was  sufficient  to  lead  a  person  of  ordinary  reasonable 


judgment.  Intelligence,  care  ana  prudence  to  believe  that 
they  were  the  three  perpetrators  of  the  robberies .   Ward 
V.  United  States,  3l6  F.2d  113,  117  (9th  Clr.),  cert, 
denied,  375  U.Sc  862  (I963);  Hollins  v.  United  States, 
338  F.2d  227,  229  (9th  Cir.  196^1),  petition  for  cert, 
dismissed,  385  U.S.  802  (1966)o 

It  was  held  In  Hollins  that  the  arresting  officer 
had  probable  cause  for  the  arrest  of  the  defendant  where 
he  had  trustworthy  information  that  a  bank  had  been  robbed 
not  more  than  an  hour  previously  by  a  man  whose  general 
appearance  was  similar  to  that  of  the  defendant  and  the 
officer  had  trustworthy  Information  that  the  robber  could 
be  found  at  a  certain  address. 

It  is  not  required  that  probable  cause  be  esta- 
blished fully  by  facts  within  the  personal  knowledge  of  the 
arresting  officer.   A  combination  of  information  and  per- 
sonal knowledge  may  raise  the  inference  beyond  opinion, 
suspicion,  and  conjecture  to  reasonable  probabllty.   All 
Information  in  the  officer's  possession,  fair  inferences 
therefrom,  and  observations  made  by  him  are  pertinent. 
Ng  Pui  Yu  V.  United  States  ,  352  F,2d  626,  63I  (9th  Clr. 
1965).   Where  the  arresting  officers  know  that  a  felony 
had  been  committed  and  have  probable  cause  and  reasonable 
grounds  for  believing  that  the  person  arrested  was  a 
knowing  participant  in  the  commission  of  said  felony  his 
arrest  by  the  officers  without  a  warrant  is  lawful. 
Teas  ley  v.  United  States,  292  F,2d  il60,  465  (9th  Clr.  I96I). 


And,  where  the  officers  viewed  the  occupants  in  a  room 
through  an  outside  window  and  observed  that  they  matched 
the  descriptions  of  the  robbery  suspects  they  were  seeking, 
sufficient  probable  cause  to  support  the  subsequent  arrest 
was  established.   Compare,  Burks  v.  United  States ,  287 
F.2d  117,  123  (9th  Cir.  I96I)  ,  cert,  denied,  369  U.S.  8^41 
(1962). 

CONCLUSION 

For  the  foregoing  reasons,  it  is  respectfully 
submitted  that  the  order  of  the  district  court  denying  the 
writ  of  habeas  corpus  should  be  affirmed. 

DATED:   April  8,  I968 

THOMAS  C.  LYNCH,  Attorney  General 
of  the  State  of  California 

DERALD  E.  GRANBERG 

Deputy  Attorney  General 


MICHAEL  J.  KELLY 

Deputy  Attorney  General 

Attorneys  for  Appellee 
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UNITED  STATES  COURT  OF  APPEALS 
FOR  THE  NINTH  CIRCUIT 


IRVING  JACKSON, 

Appellant, 

vs  . 

LOUIS  S.  NELSON,  V/arden, 
San  Quentin  State  Prison, 

Appellee . 


No.  22,il02 


PETITION  FOR  REHEARING 
TO  THE  HONORABLE  STANLEY  N.  BARNES,  GILBERT  H.  JERTBERG, 
AND  V/ ALTER  ELY,  CIRCUIT  JUDGES  OF  THE  UNITED  STATES  COURT 
OF  APPEALS  FOR  THE  NINTH  CIRCUIT: 

COMES  NOW,  LOUIS  S.  NELSON,  Warden,  San  Quentin 
State  Prison,  and  pursuant  to  Rule  40  of  the  Rules  for 
Appellate  Procedure,  Title  28,  United  States  Code, 
respectfully  requests  a  rehearing  of  this  Court's  decision 
of  December  12,  1968,  in  the  above-entitled  proceeding, 
which  was  to  review  an  order  of  the  United  States  District 
Court  for  the  Northern  District  of  California. 

As  grounds  for  rehearing,  appellee  respectfully 
represents : 

That  this  honorable  Court  has  overlooked  appellant's 
deliberate  bypass  of  his  right  to  appeal  from  the  judgment  of 
conviction  as  guaranteed  by  the  State  of  California.   Such  a 
deliberate  bypass  of  adequate  state  procedures  under  which  a 
claimed  violation  of  federal  constitutional  rights  could  liave 
been  raised  should  preclude  appellant  from  raising  his 


allegation  of  constitutional  error  in  federal  habeas  corpus. 
Fay  V.  Noia,  372  U.S.  391  (I963);  Henry  v.  Mississippi,  379 
U.S.  ^1^13  (1965);  Nelson  v.  California,  3^16  F.2d  73  (9th  Cjr. 
1965);  Henderson  v.  Heinze,  3^9  F.2d  67  (9th  Cir.  I965); 
Lessard  v.  Dickson,  39^  F.2d  88  (9th  Cir.  I968). 

There  can  be  no  question  that  appellant  was  aware 
of  his  right  to  appeal  and  chose  not  to  avail  himself  of  that 
right.   In  his  petition  to  the  District  Court  he  stated  that 
he  did  not  appeal  because  his  co-defendant  had  filed  an  appeal, 

Appellee  therefore  submits  that  appellant's  delib- 
erate bypass  constitutes  an  adequate  independent  basis  for 
affirming  the  order  of  the  District  Court  dismissing  the 
petition. 

CONCLUSION 

For  the  above  reasons,  we  respectfully  urge  this 
Court  to  grant  a  rehearing  and  to  affirm  the  order  of  the 
District  Court. 

DATED:   December  26,  I968 

THOMAS  C.  LYNCH,  Attorney  General 
of  the  State  of  California 

DERALD  E.  GRANBERG 

Deputy  Attorney  General 

/MICHAEL/j/ KELLY 

Deputy /Attorney  yGeneral 


MJK:lp 


Attorneys  for  Appellee 
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APPELLANT'S  OPENING  BRIEF. 


Statement  of  Facts  Showing  Jurisdiction  of 
the  Appeal. 

These  are  consolidated  appeals  from  two  judgments  of 
the  United  States  District  Court.  The  judgments  dis- 
missed the  action  as  to  certain  defendants  on  the  ground 
that  the  District  Court  did  not  have  jurisdiction  of  the 
subject  matter  of  the  claims   stated  against  these  de- 
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fendants  in  the  plaintiff's  second  amended  and  supple- 
mental complaint.  The  first  judgment  was  entered  on 
April  6,  1967.  It  dismissed  the  action  as  to  the  defend- 
ants Eugene  Webb,  Jr.,  Marguerite  R.  Webb,  Richards 
Matthews,  Jr.,  Robert  G.  Rufi  and  Eugene  C.  Jones. 
[Webb  C.  T.  1414-a.]'  These  defendants  will  some- 
times hereinafter  be  referred  to  collectively  as  "Webb" 
or  "the  Webb  group".  The  second  judgment  was  en- 
tered on  August  14,  1967.  It  dismissed  the  action  as 
to  the  defendant  Title  Insurance  and  Trust  Company. 
[TI  C.  T.  14.] 

This  Court  has  jurisdiction  to  review  these  judgments 
pursuant  to  28  U.S.C.A.  1291,  which  authorizes  the 
Courts  of  Appeals  to  review  final  decisions  of  the  Dis- 
trict Courts.  At  the  time  the  judgments  were  made 
there  were  left  pending  certain  other  claims,  including, 
among  others,  a  claim  of  the  plaintiff  against  the 
Federal  Home  Loan  Bank  Board,  and  cross-claims  of 
the  Federal  Home  Loan  Bank  Board  against  the  Webb 
group.^  The  judgments  in  question  were,  however,  final 
and  appealable  when  made  because  the  District  Court 
in  each  judgment  expressly  determined  that  there  was 
no  just  reason  for  delay,  and  directed  the  entry  of  final 
judgment,  all  pursuant  to  Rule  54(b)  of  the  Federal 
Rules  of  Civil  Procedure.  [Webb  C.  T.  1414-a;  TI 
C.  T.  14.] 


^In  this  brief  we  will  refer  to  the  Clerk's  Transcript  in  Case 
No.  21957  as  "Webb  C.  T.".  We  will  refer  to  the  Clerk's 
Transcript  in  Case  No.  22404  as  "TI  C.  T.". 

^The  claim  of  the  plaintiff  against  the  Federal  Home  Loan 
Bank  Board  has  subsequently  been  dismissed.  An  appeal  was 
taken  from  this  judgment,  which  is  pending.  The  Dis- 
trict Court  refused  to  dismiss  the  cross-claims  of  the  Federal 
Home  Loan  Bank  Board  against  the  Webb  group.  The  District 
Court  certified  its  order  for  interlocutory  appeal,  but  this  Court 
refused  to  entertain  that  appeal. 
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Statutes  Involved. 

Appellant  claims  that  the  United  States  District 
Court  has  jurisdiction  of  the  subject  matter  of  the 
claims  in  question  based  on  one  or  more  of  the  follow- 
ing federal  statutes : 

1.  Jurisdiction  of  Actions  Involving  Controversies  With  Re- 
spect to  Notices  of  Violation  of  Law  Given  by  the  Fed- 
eral Home  Loan  Bank  Board. 

12  U.S.C.A.  1464(d)(1): 

".  .  .  Upon  the  giving  of  notice  of  alleged  viola- 
tion of  law  or  regulation  as  herein  provided,  either 
the  Board  or  the  association  affected  may,  within 
thirty  days  after  the  service  of  said  notice,  apply 
to  the  United  States  district  court  for  the  district 
where  the  association  is  located  for  a  declaratory 
judgment  and  an  injunction  or  other  relief  with 
respect  to  such  controversy,  and  said  court  shall 
have  jurisdiction  to  adjudicate  the  same  as  in  other 
cases  and  to  enforce  its  orders.  ..." 

2.  Jurisdiction  of  Actions  Commenced  by  the  Federal  Home 
Loan  Bank  Board  and  of  Cross  Claims  in  Such  Actions. 

28  U.S.C.A.  1345: 

"Except  as  otherwise  provided  by  Act  of  Congress, 
the  district  courts  shall  have  original  jurisdiction 
of  all  civil  actions,  suits  or  proceedings  com- 
menced by  the  United  States,  or  by  any  agency  or 
officer  thereof  expressly  authorized  to  sue  by  Act 
of  Congress." 


12  U.S.C.A.  1437(b): 

"The  Home  Loan  Bank  Board  which  was,  pursu- 
ant to  Reorganization  Plan  Numbered  3  of  1947, 
established  and  made  a  constituent  agency  of  the 
Housing  and  Home  Finance  Agency  shall,  from 
August  11,  1955,  cease  to  be  such  constitutent 
agency  and  shall  be  an  independent  agency  (includ- 
ing the  Federal  Savings  and  Loan  Insurance  Corpo- 
ration) in  the  executive  branch  of  the  Govern- 
ment :  .  .  .  The  name  of  the  Home  Loan  Bank 
Board  is  changed  to  'Federal  Home  Loan  Bank 
Board'." 

12  U.S.C.A.  1464(d)(1): 

".  .  .  The  Board  shall  have  power  to  sue  and  be 
sued,  complain  and  defend  in  any  court  of  com- 
petent jurisdiction  in  the  United  States  or  its  ter- 
ritories or  possessions  or  the  Commonwealth  of 
Puerto  Rico.  .  .  ." 

Rule  13(g),  Federal  Rules  of  Civil  Procedure: 
"A  pleading  may  state  as  a  cross  claim  any  claim 
by  one  party  against  a  co-party  arising  out  of  the 
transaction  or  occurrence  that  is  the  subject  mat- 
ter either  of  the  original  action  or  of  a  counter- 
claim therein  or  relating  to  any  property  that  is  the 
subject  matter  of  the  original  action.  Such  cross 
claim  may  include  a  claim  that  the  party  against 
whom  it  is  asserted  is  or  may  be  liable  to  the  cross- 
claimant  for  all  or  part  of  a  claim  asserted  in 
the  action  against  the  cross-claimant." 
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Statement  of  the  Case. 

This  action  was  commenced  in  March  1962  and  is 
now  more  than  six  years  old.  It  has  been  on  appeal 
twice.  The  first  appeal  involved  an  attempt  by 
a  member  of  the  Association  to  intervene  in  the  ac- 
tion. The  District  Court  denied  the  petition  to  inter- 
vene. {Beverly  Hills  Federal  Savings  &  Loan  Associa- 
tion V.  Federal  Home  Loan  Bank  Board  (D.C.  S.D. 
CaHf.  1962)  Z2>  F.R.D.  292.)  The  District  Court's  re- 
fusal to  permit  intervention  was  affirmed  by  this  Court. 
{Reich  V.  Webb  (9th  Cir.  1964)  336  F.  2d  153.)  It  was 
held  that  the  Federal  Home  Loan  Bank  Board  has  the 
power  to  assert  its  cross-claims  against  Webb  on  behalf 
of  the  Association  and  that  in  doing  so  it  is  adequately 
representing  the  interests  of  the  members  of  the  Associ- 
tion  in  this  action.  The  second  appeal  dealt  with  the 
validity  of  a  settlement  made  between  the  Association, 
the  Board  and  the  Lytton  defendants  on  January  14, 
1965,  and  a  dismissal  of  the  Lytton  defendants  from 
the  action.  That  appeal  was  taken  by  the  Webb  group 
and  was  dismissed  because  they  had  no  appealable  in- 
terest. {Webb  V.  Beverly  Hills  Federal  Savings  & 
Loan  Assn.  (9th  Cir.  1966)  364  F.  2d  146.) 

During  the  course  of  the  last  six  years,  numerous 
depositions  have  been  taken.  The  case  was  nearing  a 
pretrial  conference  when  the  court  dismissed  the  action 
as  between  the  Association  and  the  Webb  group.  The 
following  evidence  developed  through  discovery  will  en- 
able the  court  to  better  understand  the  nature  of  the  case 
and  the  allegations  contained  in  the  Association's  sec- 
ond amended  and  supplemental  complaint. 


Status  of  the  Beverly  Hills  Federal 
Savings  and  Loan  Association. 

The  Beverly  Hills  Federal  Savings  and  Loan  Asso- 
ciation is  a  federally  chartered  savings  and  loan  asso- 
ciation. The  members  of  the  Association  consist  of  its 
depositors  and  borrowers.  Akin  to  the  stockholders  of 
a  corporation,  they  are  entitled  to  select  the  management 
of  the  Association  through  the  election  of  directors. 
Proxies  in  favor  of  management  are  solicited  from 
depositors  when  they  open  savings  accounts  and  from 
borrowers  as  they  obtain  loans. 

The  Webbs  Controlled  the  Association. 

For  many  years  prior  to  March,  1961,  the  Webb 
group  controlled  the  Association.  They  were  able  to  ex- 
ercise control  through  the  proxies  solicited  from  mem- 
bers. The  proxies  held  by  the  Webbs  designated  the  fol- 
lowing persons,  in  the  order  named,  to  vote  at  the  annual 
meetings:  Eugene  Webb,  Jr.,  Marguerite  R.  Webb, 
Richards  Matthews,  Jr.,  Eugene  Webb,  III,  and  Robert 
G.  Rufi.  [Webb  Depo.  54.]' 

These  persons  are  all  related  to  each  other  by  blood 
or  marriage.  Marguerite  R.  Webb  is  the  wife  of  Eu- 
gene Webb.  Jr.  Richards  Matthews,  Jr.,  is  Eugene 
Webb,  Jr.'s  nephew.  Eugene  Webb,  III,  is  the  son  of 
Eugene  Webb,  Jr.,  and  Marguerite  R.  Webb.  Robert  G. 
Rufi  is  Marguerite  R.  Webb's  brother.  [Webb  Depo. 
52-54.] 

By  virtue  of  the  proxies  held  by  the  Webbs,  they 
were  able  to  appoint  the  directors  of  the  Association, 


^Depositions  \^■ere  taken  of  both  Eugene  Webb,  Jr.  and  Mar- 
guerite R.  Welib.  In  this  brief  we  will  refer  only  to  the  deposition 
of  Eugene  Webb,  Jr. 
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who  in  turn  appointed  the  officers.  Eugene  Webb,  Jr., 
was  a  director,  and  also  the  president  and  chief  execu- 
tive managing  officer.  [Webb  Depo.  53-54.]  His 
wife,  Marguerite  R.  Webb,  was  the  chairman  of  the 
board  of  directors,  and  a  vice  president.  [Webb  Depo. 
45-46.]  The  other  three  directors  were:  Richards 
Matthews,  Jr.,  Robert  G.  Rufi  and  Eugene  C.  Jones. 
[Webb  Depo.  45.]  Jones  was  the  only  director  not 
related  to  the  Webbs. 

Webb  Ownership  of  Satellite  Company. 

Under  laws  formerly  in  effect,  federal  savings  and 
loan  associations  were  not  permitted  to  engage  in  es- 
crow, insurance  and  other  related  business.*  But  the 
management  of  an  association  can  control  the  referral 
of  this  type  of  business.  Many  borrowers  do  not  care 
who  writes  the  fire  insurance  on  their  property,  or  who 
issues  the  title  insurance.  The  association  customarily 
designates  the  escrow  holder  of  the  loan  escrow,  and  it 
also  nominates  the  trustee  under  the  deed  of  trust 
executed  by  the  borrower.     [Kull  Depo.  74-81.] 

In  order  to  capitalize  upon  the  profits  to  be  derived 
from  this  kind  of  business,  the  Webbs  owned  and 
operated  another  company  called  the  Southland  Mort- 
gage Company.  [Webb  Depo.  23-26.]  This  company 
conducted  an  escrow,  insurance,  title  and  loan  service 
business.  In  1949,  the  Webbs  acquired  all  of  the  out- 
standing stock  of  Southland  Mortgage  Company.  [Webb 
Depo.  26,  27.]     The  Association  referred  all  of  its  own 


*Under  a  law  passed  in  1964.  a  federal  savings  and  loan  as- 
sociation is  now  authorized  to  invest  up  to  one  percent  of  its 
assets  in  a  companv  engaging  in  a  related  business.  (12  U.S.C.A. 
14M(c),  as  amended  by  Public  Law  88-560,  78  Stat.  804-806.) 


insurance,  title  and  escrow  business  to  the  Southland 
Mortgage  Company  and,  within  the  limits  of  the  law, 
the  staff  of  the  Association  suggested  to  borrowers 
that  they  write  the  fire  insurance  on  their  homes  through 
this  company.     [Webb  Depo.  26,  27;  Kull  Depo.  74-78.] 

In  March  1958,  the  Webbs  liquidated  the  Southland 
Mortgage  Company  and  concurrently  formed  a  new 
company  called  the  Southland  Company.  [Webb.  Depo. 
38.]  The  existing  business  done  by  the  old  company, 
including  pending  escrows,  was  transferred  to  the  new 
company.  [Kull  Depo.  54-55.]  The  Webbs  contributed 
a  total  of  $5,000  toward  the  formation  of  the  new  com- 
pany. [Brittain  Depo.,  Exs.  10,  14,  15,  16.]  It  was 
estimated  that  approximately  90  percent  of  the  escrow 
and  insurance  business  conducted  by  the  Southland 
Company  was  referred  to  it  by  the  Association.  [Kull 
Depo.  74,  76,  78.]  By  March  1961,  the  Southland 
Company  was  earning  a  net  profit  of  approximately 
$120,000  per  year.     [Webb  Depo.  214.] 

The  Creation  of  the  Webb  Trust. 

In  May  1958,  the  Webbs  created  a  trust  for  their  two 
children.  [Webb  Depo.  39.]  They  named  themselves 
and  the  Title  Insurance  and  Trust  Company  as  the 
trustees.  [Webb  Depa  Ex.  1.]  The  trust  indenture 
provided  that  any  two  of  the  trustees  could  make  de- 
cisions for  the  trust.  After  forming  the  trust,  the 
Webbs  transferred  their  stock  in  the  Southland  Com- 
pany to  the  trust.  [Webb  Depo.  39.]  At  the  time, 
the  Southland  Company  was  paying  dividends  of  $12,- 
000  per  year  upon  an  initial  investment  of  $5,000. 
[Brittain  Depo.  20,  57.] 
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Eugene  Webb,  Jr.  Makes  a  Proposal  to 
Thomas  Clarke. 

Webb  had  initially  considered  converting  or  merg- 
ing the  Association  into  a  state  association.  [Webb 
Depo.  456,  462.]  He  contacted  representatives  of  other 
savings  and  loan  holding  companies,  but  concluded  there 
was  no  possibility  of  merger  or  conversion.  [Webb 
Depo.  426;  Clarke  Depo.  21,  22.] 

Early  in  1961,  at  a  savings  and  loan  convention  in 
Palm  Springs,  Webb  told  Thomas  Clarke  that  he 
wanted  to  talk  to  him  about  the  Association  when 
they  returned  to  Los  Angeles.  [Clarke  Depo.  8-9.] 
Clarke  was  the  general  counsel  and  vice  president  of 
Lytton  Financial  Corporation.  [Clarke  Depo.  7.]  Clarke 
considered  any  offer  from  Webb  about  the  Beverly  Hills 
Federal  Savings  and  Loan  Association  as  a  "corporate 
opportunity"  of  the  Lytton  Financial  Corporation. 
[Clarke  Depo.  32.]  Clarke  reported  the  conversation  to 
his  superior,  Bart  Lytton.  [Clarke  Depo.  11-12.]  Lytton 
urged  Clarke  to  be  certain  to  contact  Webb  when  he  re- 
turned to  Los  Angeles.     [Clarke  Depo.  13.] 

Thomas  Clarke  Refers  the  Proposal 
to  Bart  Lytton. 

Upon  their  return  to  Los  Angeles,  Webb  and  Clarke 
met  in  Webb's  office  at  the  Association.  [Clarke  Depo. 
14-15.]  Webb  suggested  that  Clarke  take  over  the 
presidency  of  the  Association.  [Clarke  Depo.  15-17.] 
Webb  explained  the  Southland  Company  operation  to 
Clarke  and  told  him  that  he  wanted  to  make  certain 
that  its  operations  would  not  be  affected  by  a  change- 
over. [Webb  Depo.  127.]  He  gave  Clarke  the  finan- 
cial statements  for  the   Southland  Company.      [Clarke 
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Depo.  17;  Webb  Depo.  150.]  A  possible  sale  of  the 
Southland  Company  to  Clarke  was  discussed,  but  Clarke 
did  not  have  the  funds.     [Clarke  Depo.  27.] 

The  offer  of  the  presidency  of  the  Association  did 
not  appeal  to  Clarke.  If  he  terminated  his  employment 
with  the  Lytton  Financial  Corporation,  he  would  lose 
valuable  stock  options.  [Clarke  Depo.  24.]  Clarke  sug- 
gested to  Webb  that  Bart  Lytton  be  brought  into  the 
picture.  [Webb  Depo.  166.]  Webb  had  no  objection 
but  advised  Clarke  that  he  must  "control"  him.  [Clarke 
Depo.  23.] 

Bart  Lytton  forthwith  took  over  direct  negotiations 
with  Webb.  They  immediately  discussed  the  operations 
of  the  Southalnd  Company  and  the  proxies  held  by 
Webb.  [Webb  Depo.  193,  212.]  Their  discussions  even- 
tually led  to  a  proposition  whereby  the  Lytton  Fi- 
nancial Corporation  would  purchase  the  stock  of  the 
Southland  Company  and  Clarke  would  take  over  the 
control  of  the  Association.  [Webb  Depo.  206,  212, 
216.]  Lytton  and  Webb  dickered  like  two  school 
boys  over  the  price.  Clarke  believed  that  Lytton  of- 
fered Webb  too  much  money.  Before  Webb  could  turn 
down  an  offer,  Lytton  "sweetened"  it.  [Clarke  Depo. 
47,  48.]  Eventually  Webb  and  Lytton  reached  an  un- 
derstanding whereby  Lytton  Financial  Corporation 
would  purchase  the  stock  of  the  Southland  Company  for 
$1,500,000,  give  the  Webbs  a  five-year  personal  service 
contract  for  an  additional  $300,000,  and  Clarke  or  Lyt- 
ton would  take  over  the  management  of  the  Associa- 
tion. [Clarke  Depo.  48-52,  56-57;  Webb  Depo.  218- 
222.] 

Clarke  was  requested  to  draft  the  necessary  agree- 
ment   in    conjunction    with    Webb's    lawyer.      [Clarke 
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Depo.  52,  53.]  Within  a  few  days  the  agreement 
was  drafted  and  approved.  The  agreement,  dated 
March  9,  1961,  took  the  form  of  these  documents: 

(1)  A  Buy  and  Sell  Agreement  between  the  Webbs, 
as  trustees  for  their  children,  and  the  Lytton 
Financial  Corporation.  [Clarke  Depo.  Ex.  B.] 
The  Webbs  agreed  to  sell  all  the  outstanding 
stock  of  the  Southland  Company  to  the  Lytton 
Financial  Corporation  for  $1,500,000.  Among 
other  provisions,  the  Agreement  provided : 

"The  Sellers  further  acknowledge  that  the  prin- 
cipal source  of  income  and  major  customer  of  the 
Southland  Company  is  the  .  .  .  Association,  and 
that  the  Sellers  will  do  any  and  all  things  neces- 
sary, and  execute  any  and  all  necessary  documents 
or  agreements,  as  may  be  required  by  the  Buyer 
in  order  to  assure  the  continuance  of  the  present 
business  relationship  between  the  Southland  Com- 
pany and  the  .  .  .  Association." 

(2)  The  Webbs  assigned  their  proxies  from  the  mem- 
bers of  the  Association  by  substituting  nominees 
of  the  Lytton  Financial  Corporation  as  the  proxy 
holder  "for  a  good  and  valuable  consideration". 
[Clarke  Depo.  Ex.  A.] 

(3)  A  Personal  Service  Agreement  between  the 
Webbs  and  the  Lytton  Financial  Corporation 
whereby  the  Webbs  would  receive  $60,000  a 
year  for  five  years  as  "independent  contractor 
consultants".   [Clarke  Depo.  Ex.  C] 

On  March  14,  1961,  Webb  called  a  meeting  of  the 
board  of  directors  of  the  Association  for  the  morning 
and   a   meeting   of    the    Southland    Company    for    the 
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afternoon  of  the  same  day.  The  meetings  had  all  been 
pre-arranged  by  Webb.  Prior  to  the  meetings,  Webb 
had  advised  the  other  directors  that  he  was  going  to 
sell  the  Southland  Company,  and  resign  as  president  of 
the  Association  and  be  replaced  by  Thomas  Clarke. 
[Webb  Depo.  66-71.] 

At  the  board  meeting,  all  the  directors  executed  and 
delivered  their  resignations  to  Webb.  The  directors 
who  were  proxy  holders  signed  the  proxy  substitution 
agreement  in  favor  of  the  nominees  of  the  Lytton  Fi- 
nancial Corporation.  [Clarke  Depo.  Ex.  A;  Webb 
Depo.  74-76.]  The  meeting  was  adjourned  to  be  re- 
convened in  the  afternoon  at  the  Title  Insurance  and 
Trust  Company  in  Los  Angeles. 

During  the  afternoon  two  different  meetings  were 
held,  although  there  was  no  interval  between  the  two. 
One  was  a  meeting  of  the  directors  of  the  Southland 
Company  and  the  other  was  the  continuation  of  the 
adjourned  meeting  of  the  directors  of  the  Association. 
[Kull  Depo.  Exhs.  1  and  2;  Webb  Depo.  82-88.]  Repre- 
sentatives of  the  Lytton  Financial  Corporation  were 
present  for  these  meetings.  During  the  meeting  of  the 
Southland  Company,  the  sale  of  the  stock  to  the  Lytton 
Financial  Corporation  was  consummated  for  $1,500,000. 
[Webb  Depo.  84,  85].  During  the  continuation  of  the 
adjourned  meeting  of  the  Association's  board  of  direc- 
tors, the  Webb  groups'  resignations  as  directors,  which 
had  been  executed  at  the  morning  meeting,  were  ac- 
cepted. [Webb  Depo.  83.]  Nominees  of  the  Lytton  Fi- 
nancial Corporation  were  selected  as  directors  to  take 
their  place.  [Webb  Depo.  88.]  At  Bart  Lytton's  request, 
after  the  meeting  the  employees  of  the  Association  and 
the  Southland  Company  were  notified  that  there  would 
be  no  changes  in  policy.  [Webb  Depo.  290-299.] 


—13— 

The  Federal  Home  Loan  Bank  Board  eventually 
learned  of  the  transaction  and  took  steps  to  rectify  it. 

Notice  of  Violation. 

On  January  26,  1962,  the  Federal  Home  Loan  Bank 
Board  (hereinafter  "the  Board")  gave  notice  of  alleged 
violations  of  law  arising  out  of  the  transaction.  This 
notice  charged,  among  other  things:  (1)  that  the  proxy 
sale  was  an  illegal  transaction;  (2)  that  the  Webb 
group  had  obtained  a  secret  profit  by  selling  their 
proxies  to  the  Lytton  group;  and  (3)  that  the  election 
of  the  Lytton  group  was  not  proper.  The  Board's  notice 
of  January  26,  1962,  is  attached  to  various  of  the  plead- 
ings in  the  Clerk's  Transcript.  [See,  e.g.,  Webb  C.  T. 
8-14.]  For  convenience,  a  copy  thereof  is  reproduced 
as  Appendix  "A"  to  this  brief.  When  the  violations 
were  not  corrected,  the  Board  adopted  a  second  reso- 
lution alleging  the   same  charges.    [Webb  C.   T.   75.] 

The  Pleadings. 

On  February  20,  1962,  the  Association  filed  this 
suit,  seeking  a  declaratory  judgment  with  respect  to  the 
Board's  notice  of  violations  of  law.  [Webb  C.  T.  82.] 
On  April  23,  1962,  the  Association  filed  a  first 
amended  complaint.  [Webb  C.  T.  82.]  This  pleading 
added  the  Webbs  and  Lyttons  as  parties  defendant. 
As  the  Association  was  then  controlled  by  Lytton,  the 
Association's  position  at  that  time  was  that  the  trans- 
actions complained  of  did  not  constitute  violations  of 
law.     [Webb  C.  T.  4,  Hnes  3-7;  85,  lines  6-21.] 

In  its  answer,  filed  July  2,  1962,  the  Board  alleged, 
as  it  had  in  its  notice  of  violation :  ( 1 )  that  the  sale  of 
proxies  was  an  illegal  transaction;  (2)  that  Webb  had 
realized  secret  profits;  and  (3)  that  Lytton  had  been 
improperly  elected.     The   Board   asserted   cross-claims 
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against  Webb  and  Lytton,  and  sought  judgment :  ( 1 ) 
removing  Lytton  from  management;  (2)  ordering  the 
election  of  an  independent  board  of  directors  of  the 
Association;  and  (3)  requiring  the  Webbs  to  restore 
to  the  Association  the  consideration  they  had  received 
for  the  sale  of  proxies.    [Webb  C.  T.  188-217.] 

The  pleadings  remained  in  this  status  until  1965.  In 
January  of  1965,  Lytton  agreed  to  relinquish  manage- 
ment of  the  Association,  and  an  independent  board  of 
directors  was  elected.''  Thereafter  the  Lytton  group 
was  dismissed  from  the  action.  The  Webb  group  ap- 
pealed from  the  dismissal,  but  their  appeal  was  dis- 
missed on  the  ground  that  they  had  no  appealable  in- 
terest. (Webb  V.  Beverly  Hills  Federal  Savings  &  Loan 
Assn.  (9th  Cir.  1966)  364  F.  2d  146.)  The  Association 
was  then  for  the  first  time  controlled  by  an  independent 
board  of  directors.  On  May  10,  1965,  the  Association 
filed  a  second  amended  and  supplemental  complaint 
This  is  the  pleading  which  the  District  Court  dismissed 
for  lack  of  jurisdiction,  and  which  is  the  subject  of  this 
appeal. 

The  second  amended  and  supplemental  complaint  al- 
leges, in  pertinent  part,  as  follows :  ( 1 )  the  facts  con- 
stituting the  Webb-Lytton  transaction  [Webb  C.  T. 
753] ;  (2)  the  Board's  notice  of  violation  made  on  Janu- 
ary 26,  1962  [Webb  C.  T.  755]  ;  (3)  the  correction  of 


^The  Board,  the  Association  and  Lytton  entered  into  a  stipula- 
tion for  settlement  on  January  14,  1965.  The  terms  of  the  set- 
tlement were  that :  the  proxies  of  the  members  of  the  Asso- 
ciation, which  L>1:ton  had  purchased  from  Webb,  were  trans- 
ferred to  the  Board ;  Lytton  agreed  to  sell  the  stock  in  South- 
land Company  (the  satellite)  to  the  Association;  and  Lytton 
resigned  from  management  of  the  Association  and  Southland 
Company.  [Webb  C.  T.  615.]  In  1964  the  law  had  been 
amended  to  permit  savings  and  loan  associations  to  invest  in  sat- 
ellite companies.  (12  U.S.C.A.  1464(c),  as  amended  by  Public 
Law  88-560,  78  Stat.  804-806.) 
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the  violation  with  respect  to  Lytton  management  by  way 
of  election  of  an  independent  board  of  directors  [Webb 
C.  T.  756] ;  and  (4)  the  existence  of  a  controversy  be- 
tween the  parties  with  respect  to  the  remaining  matters 
charged  as  violations  in  the  Board's  notice  of  January 
26,  1962.  [Webb  C.  T.  757.]' 

The  controversy  remaining  as  between  the  Associa- 
tion and  the  Webb  group  is  that  the  Association  (now 
controlled  by  an  independent  board  of  directors)  seeks 
judgment  in  the  amount  of  the  consideration  Webb 
received  from  Lytton  which  constitutes  a  profit 
from  the  sale  of  proxies.  [Webb  C.  T.  758.]  This  is 
essentially  the  same  claim  asserted  by  the  Board  in  be- 
half of  the  Association  in  the  Board's  cross-claims 
against  the  Webb  group. 

The  remaining  controversy  between  the  Board  and 
the  Association  is  not  specified  in  the  first  amended 
complaint,  but  was  determined  in  subsequent  proceed- 
ings to  involve  two  points :  ( 1 )  The  Board  contends 
that  the  Webbs  are  additionally  liable  to  the  Association 
for  punitive  damages,  and  (2)  the  Board  contends  that 
the  Association  is  precluded  from  rehiring  anyone  from 
the  Webb  group.  [Webb  C.  T.  1413-1414.] 

On  August  30,  1965,  Webb  moved  to  dismiss  the 
second  amended  and  supplemental  complaint  on  the 
grounds :  ( 1 )  that  the  District  Court  does  not  have 
jurisdiction;  (2)  that  no  claim  was  stated:  and  (3)  that 
the  action  was  barred  by  the  statute  of  limitations. 
[Webb  C.  T.  925.]     This  motion  was  overruled  by  a 


'Title  Insurance  &  Trust  Company  was  also  added  as  a  de- 
fendant for  the  purpose  of  facilitating  the  enforcement  of  any 
orders  made  by  the  court  with  respect  to  the  shares  of  the  sat- 
ellite company  which  were  held  in  trust.  [Webb  C.  T.  756.] 
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Memorandum  Opinion  filed  January  19,  1966.  [Webb 
C.  T.  1053.]  With  respect  to  jurisdiction,  the  District 
Court  held  that  it  had  jurisdiction  when  the  action  was 
first  filed  under  12  U.S.C.A.  1464(d)(1)  because  of 
the  controversy  between  the  Board  and  the  Association, 
and  that  it  did  not  lose  jurisdiction  by  the  subsequent 
compromise  with  Lytton  in  1965.  [Webb  C.  T.  1055- 
1056.] 

Thereafter  Webb  moved  to  certify  this  order  for  in- 
terlocutory appeal.  [Webb  C.  T.  1060.]  At  the  hearing 
of  this  motion  the  court  indicated  that  it  would  recon- 
sider the  motion  to  dismiss  and  ordered  the  parties  to 
file  additional  briefs  on  the  question  of  jurisdiction. 
The  question  was  extensively  briefed  again  [Webb 
C.  T.  1092-1288];  and  on  September  30,  1966,  the 
court  ordered  the  parties  to  file  affidavits  to  show  the 
specific  matters  remaining  in  controversy  between  the 
Association  and  the  Board.  [Webb  C.  T.  1286.]  There- 
after the  parties  filed  affidavits  and  further  briefs. 
[Webb  C.  T.  1291-1313,  1368-1408.]  The  affidavits 
showed  that  the  remaining  controversy  between  the 
Board  and  the  Association  was  that  the  Board  and  the 
Association  were  not  agreed  as  to  whether  the  Webb 
group  was  liable  for  punitive  damages  or  whether  the 
Association  should  be  precluded  from  rehiring  anyone 
from  the  Webb  group. 

On  April  6,  1967,  the  District  Court  reversed  its 
prior  ruling  and  dismissed  the  action  as  to  the  Webb 
group  for  lack  of  jurisdiction.  The  court  held  that  the 
only  basis  of  jurisdiction  was  12  U.S.C.A.  1464(d)(1), 
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which  provides  that  either  the  Board  or  an  association 
may  bring-  suit  in  the  District  Court  when  the  Board 
has  given  notice  o£  violation  of  law;  that  such  suits  are 
limited  to  controversies  between  the  Board  and  the  as- 
sociation ;  and  that  the  controversies  remaining  between 
the  Board  and  the  Association  in  this  case,  namely, 
Webb's  liability  for  punitive  damages  and  rehiring  of 
Webb,  are  not  sufficient  controversies  to  constitute  a 
basis  for  federal  jurisdiction.  [Webb  C.  T.  1413-1414.] 
The  action  was  subsequently  dismissed  as  to  Title  In- 
surance &  Trust  Company  on  the  same  ground.  [TI 
C.  T.  14-15.] 

As  noted  earlier  in  the  jurisdictional  statement  in 
this  brief,  the  remaining  claims  of  the  Association 
against  the  Board  were  subsequently  dismissed  by  the 
Court.  An  appeal  has  been  taken  from  this  judgment 
which  is  pending.  By  cross-claims  the  Board  also  as- 
serts against  Webb  essentially  the  same  claim  made  by 
the  Association  against  Webb  in  its  second  amended  and 
supplemental  complaint.  [Webb  C.  T.  199-207.]  The 
District  Court  has  subsequently  refused  to  dismiss  these 
cross-claims.  The  order  was  certified  for  interlocutory 
appeal,  but  this  Court  refused  to  entertain  that  appeal. 

Summary  of  Argument. 

1.  12  U.S.C.A.  1464(d)  (1)  is  not  limited  to  con- 
troversies between  the  Board  and  an  association.  The 
statute  provides  that  when  the  Board  gives  notice  of 
violation,  either  the  Board  or  the  association  may  apply 
to  the  District  Court  "for  a  declaratory  judgment  and 
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an  injunction  or  other  relief  with  respect  to  such  con- 
troversy". The  words  "such  controversy"  refer  to  the 
Board's  notice  of  violation  and  not  to  some  other  col- 
lateral controversy  which  may  or  may  not  exist  between 
the  Board  and  the  association  depending  on  who  hap- 
pens to  control  the  association  at  the  time.  The  con- 
troversy set  forth  in  the  Board's  notice  of  violation  in 
this  case  was  not  in  reality  any  controversy  between  the 
Board  and  the  Association.  The  notice  charged  that 
Webb  had  obtained  a  secret  profit  which  belonged  to  the 
Association  and  that  Lytton  had  been  improperly 
elected  pursuant  to  the  illegal  proxy  sale.  These  are 
matters  of  controversy  between  the  Board  and  the  As- 
sociation on  the  one  hand,  and  Webb  and  Lytton  on 
the  other.  The  remedy  provided  by  the  statute  would 
be  useless  if  limited  to  merely  adjudicating  whether 
the  Association  should  agree  with  the  Board's  position 
with  respect  to  the  controversy. 

2.  If  jurisdiction  over  the  Association's  claim  against 
Webb  cannot  be  based  on  12  U.S.C.A.  1464(d)(1), 
there  is  nevertheless  jurisdiction  of  the  Board's  asser- 
tion of  this  claim  under  either  12  U.S.C.A  1464(d)(1) 
or  28  U.S.C.A.  1345.  This  Court  held  in  Reich  v. 
Webb  (9  Cir.  1964),  336  F.  2d  153,  that  the  Board 
has  the  power  to  assert  the  claim  against  Webb  under 
12  U.S.C.A.  1464(d)(1).  There  is  also  jurisdiction  of 
the  Board's  claim  against  Webb  under  28  U.S.C.A. 
1345.  Section  1345  confers  jurisdiction  of  all  suits 
commenced    by    the    United    States    or    its    agencies, 
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and  the  Board  is  a  United  States  agency.  The 
Board's  claim  against  Webb  was  asserted  against 
both  the  Association  (in  the  Board's  answer)  and 
against  Webb  (in  its  cross-claim).  Under  Rule  13 
of  the  Federal  Rules  of  Civil  Procedure,  the  Associa- 
tion is  entitled  to  assert  its  claim  against  Webb  as  a 
cross-claim.  The  District  Court  has  ancillary  jurisdic- 
tion to  entertain  the  Association's  claim  since  it  arises 
out  of  the  same  transaction  or  occurrence  as  the 
Board's  claim.  An  independent  basis  of  jurisdiction 
is  not  needed  to  support  a  transaction-related  cross- 
claim.  There  can  be  no  question  but  that  these  claims 
arise  out  of  the  same  transaction  or  occurrence.  The 
Board's  and  the  Association's  claims  against  Webb  are 
practically  identical. 
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ARGUMENT. 

I. 
The  District  Court  Has  Jurisdiction  of  the  Associa- 
tion's Claim  Against  Webb  Under  12  U.S.C.A. 
1464(d)(1). 

12  U.S.C.A.  1464(d)(1)  expressly  confers  federal 
jurisdiction  to  adjudicate  controversies  raised  by  the 
Board  upon  giving  a  notice  of  violation  of  law.  The 
statute  provides,  in  pertinent  part,  as  follows : 

"Upon  the  giving  of  notice  of  alleged  violation  of 
law  or  regulation  as  herein  provided,  either  the 
Board  or  the  association  affected  may,  within 
thirty  days  after  the  service  of  said  notice,  apply 
to  the  United  States  district  court  for  the  dis- 
trict where  the  association  is  located  for  a  declara- 
tory judgment  and  an  injunction  or  other  relief 
with  respect  to  such  controversy,  and  said  court 
shall  have  jurisdiction  to  adjudicate  the  same  as  in 
other  cases  and  to  enforce  its  orders." 

The  notice  of  violation  which  the  Board  is  author- 
ized to  give,  and  which  the  federal  courts  may  adju- 
dicate, is  not  limited  to  enforcement  of  the  provisions 
of  12  U.S.C.A.  1464  or  of  the  Board's  rules  and  regu- 
lations made  thereunder.  The  scope  of  the  Board's  au- 
thority is  defined  in  12  U.S.C.A.  1464(d)(1)  as  fol- 
lows: 

"The  Board  shall  have  power  to  enforce  this 
section  and  rules  and  regulations  made  hereunder. 
In  the  enforcement  of  any  provision  of  this  section 
or  rules  and  regulations  made  hereunder,  or  any 
other  lazv  or  regulation,  and  in  the  administration  of 
conservatorships  and  receiverships  as  provided  in 
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paragraph  (2)  of  this  subsection,  the  Board  is  au- 
thorized to  act  in  its  own  name  and  through  its 
own  attorneys."    (Emphasis  added.) 

In  Reich  v.  Webb  (9th  Cir.  1964),  336  F.  2d  153, 
156-158,  it  was  contended  by  Reich,  who  was  there 
attempting  to  intervene  in  this  action,  that  under  the 
doctrine  o£  ejusdem  generis,  the  Board's  authority  was 
hmited  to  enforcement  of  §1464  and  its  rules  and  regu- 
lations made  thereunder.  Reich  claimed  that  the 
Board's  notice  of  violation  in  this  case  does  not  involve 
enforcement  of  such  law  or  rules  and  regxilations,  but 
only  an  attempt  to  enforce  the  common  law  liability  of 
directors  for  breach  of  their  fiduciary  duties.  This 
Court  held,  however,  that  the  scope  of  the  Board's  au- 
thority is  not  so  limited.  The  statute  expressly  pro- 
vides for  enforcement  of  "any  other  law  or  regulation" . 
The  Board  has  authority  under  12  U.S.C.A.  1464(d)- 
( 1 )  to  enforce  the  liability  of  the  Webb  group  to  account 
for  the  secret  profits  realized  from  the  proxy  sale  and 
to  give  the  notice  of  that  violation  of  law  which  is 
the  subject  of  this  lawsuit. 

This  controversy  which  the  Board  is  authorized  to 
raise  is  not  in  reality  any  controversy  between  the  Board 
and  the  Association.  The  Board  has  never  claimed, 
and  certainly  its  notice  of  violation  does  not  claim,  that 
the  Association  has  any  liabiHty  to  the  Board  or  any- 
one else.  The  only  claim,  and  hence  the  only  con- 
troversy, is  whether  or  not  the  Webb  group  must  ac- 
count to  the  Association  for  the  secret  profit  realized. 
The  fact  that  the  Association  once  disagreed  with  the 
Board  and  now  aligns  with  the  Board's  position,  at 
least  in  part,  is  immaterial.  The  statute  does  not  au- 
thorize the  Association  to  give  notice  of  violations  of 
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law.  Only  the  Board  may  do  so.  The  Board's  notice 
necessarily  defines  the  controversy,  and  whatever  posi- 
tion the  Association  may  or  may  not  take  is  immaterial. 
It  is  possible,  of  course,  that  the  Association  may  create 
some  additional  or  collateral  controversy  by  disagree- 
ing with  the  Board,  as  was  the  case  here  until  1965,  and 
is  still  the  case  to  some  extent.  But  that  cannot  change 
the  basic  controversy  which  the  Board  establishes  by 
giving  its  statutory  notice  of  violation. 

Once  the  notice  of  violation  is  given,  either  the  Asso- 
ciation or  the  Board  may  seek  judicial  review  and  en- 
forcement. Either  the  Association  or  the  Board  may 
apply  "for  a  declaratory  judgment  and  an  injunction 
or  other  relief  with  respect  to  such  controversy."  (12 
U.S.C.A.  1464(d)(1).)  In  most  cases,  and  certainly 
in  this  one,  the  grant  of  jurisdiction  would  mean  very 
little,  if  limited  to  determining  only  the  collateral  con- 
troversy which  might  exist  by  way  of  a  difference  of 
opinion  between  the  Board  and  the  Association.  Such 
a  limited  construction  of  the  statute  would  leave  unde- 
termined the  real  controversy  raised  by  the  Board's 
notice  of  violation.  12  U.S.C.A.  1464(d)(1)  should 
not  be  so  limited.  It  expressly  provides  for  judicial 
review  and  enforcement  of  the  Board's  notice  of  viola- 
tion. In  this  case  the  Board  was  authorized  to  give 
the  notice  of  the  violation  of  law  by  the  Webb  group, 
and  the  Board  is  authorized  to  sue  to  enforce  Webb's 
liability  to  the  Association.  (Reich  v.  Webb  (9th  Cir. 
1964),  336  F.  2d  153.)  Both  the  Association  and  the 
Board  are  authorized  to  apply  to  the  United  States 
District  Court  "for  a  declaratory  judgment  and  an  in- 
junction or  other  relief  with  respect  to  such  contro- 
versy."    (12  U.S.C.A.  1464(d)(1).)     The  statute  ex- 
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pressly   confers    federal   subject   matter   jurisdiction   to 
adjudicate  this  controversy. 

Stated  another  way,  the  question  amounts  to  this. 
By  virtue  of  12  U.S.C.A.  1464(d)(1)  the  District 
Court  has  jurisdiction  of  the  controversy  raised  by  the 
Board's  notice  of  violation,  and  either  the  Board  or 
the  Association  may  commence  the  suit.  Who  do  the 
Board  or  the  Association  sue  in  invoking  the  court's 
jurisdiction?  Are  they  limited  to  suing  each  other, 
thereby  leaving  the  ligitation  undetermined  as  to  the 
individual  officers  and  directors  who  are  the  real  ob- 
jects of  the  controversy?  The  statute  does  not  contain 
any  such  limitation,  and  there  is  no  sound  basis  for 
reading  such  a  limitation  into  the  statute.  To  do  so 
would  lead  to  an  absurd  result.  The  real  parties  in  in- 
terest in  respect  of  the  controversy  in  this  case  are  the 
Webb  group.  It  would  accomplish  nothing  to  deter- 
mine only  what  position  the  Association  should  take 
with  respect  to  the  Board's  notice  of  Webb's  viola- 
tion. The  objective  of  the  statute  can  only  be  achieved 
by  bringing  before  the  court  the  real  parties  in  interest 
and  adjudicating  their  rights  and  liabilities. 

In  a  sense,  12  U.S.C.A.  1464(d)(1)  is  similar  to 
28  U.S.C.A.  1345  which  confers  jurisdiction  of  suits 
commenced  by  the  United  States  and  its  agencies.  28 
U.S.C.A.  1345  does  not  say  who  the  United  States  can 
sue.  The  only  reasonable  interpretation  is  that  the 
United  States  can  sue  anyone  against  whom  it  has  a 
claim  and  over  whom  it  can  obtain  personal  jurisdic- 
tion. 12  U.S.C.A.  1461(d)(1)  is  different  only  in 
that  it  is  restricted  to  a  particular  type  of  case,  name- 
ly, controversies  raised  by  the  Board's  notices  of  vio- 
lation of  law.  This  is  not  a  restriction  of  the  type  of 
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person  who  can  be  sued.  Insofar  as  parties  are  con- 
cerned, 12  U.S.C.A.  1464(d)(1)  is  no  different 
than  28  U.S.C.A.  1345.  Neither  statute  specifies  who 
may  be  named  as  a  defendant.  The  only  logical  infer- 
ence to  be  drawn  is  that  the  defendants  shall  be  the  per- 
sons against  whom  a  claim  can  be  stated.  In  this  case 
the  Webb  group  are  such  persons.  The  Board's  notice 
alleges  that  the  Webbs  are  liable  to  the  Association  for 
the  money  received  from  the  sale  of  proxies.  12 
U.S.C.A.  1464(d)(1)  permits  either  the  Board  or  the 
Association  to  sue  to  adjvTdicate  and  enforce  that  claim. 

II. 
The  District  Court  Has  Jurisdiction  of  the  Board's 
Claim  Against  Webb  Under  Either  12  U.S.C.A. 
1464(d)(1)  or  Under  28  U.S.C.A.  1345;  There 
Is  Ancillary  Jurisdiction  of  the  Association's 
Claim  Against  Webb  as  a  Cross-Claim. 

The  question  of  whether  the  District  Court  has 
jurisdiction  to  entertain  the  Board's  claim  against  Webb 
under  12  U.S.C.A.  1464(d)(1)  is  no  longer  open  be- 
cause of  the  decision  in  Reich  v.  Webb  (9th  Cir. 
1964)  336  F.  2d  153.  When  an  issue  in  a  case  is  fi- 
nally decided  on  appeal,  that  determination  becomes 
the  "law  of  the  case"  and  will  not  be  re-examined  on  a 
subsequent  appeal.  (General  American  Life  Ins.  Co.  v. 
Anderson  (6th  Cir.  1946)  156  F.  2d  615,  618;  Atlas 
Scraper  &  Engineering  Co.  v.  Pnrsche  (9th  Cir.  1966) 
357  F.  2d  296,  297;  White  v.  Murtha  (5th  Cir.  1967) 
377  F.  2d  428,  431.) 

Shortly  after  this  action  was  filed,  Reich  sought  to 
file  a  complaint  in  intervention  as  a  member  of  the 
Association.  Reich's  complaint  set  forth  the  same  claim 
against  Webb  that  the  Board  asserted  against  the  As- 
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sociation  (by  its  answer)  and  against  Webb  (by  its 
cross-claims).  That  claim  (which  the  Association  also 
now  asserts  in  its  second  amended  and  supplemental 
complaint)  is  that  the  Webb  group  personally  profited 
by  selling  the  proxies  to  Lytton  and  are  Habile  to  ac- 
count to  the  Association  for  the  consideration  received 
because  the  proxies  and  the  consideration  received  there- 
for are  assets  rightfully  belonging  to  the  Association 
and  its  members  [Webb  C.  T.  98.]  Reich's  petition 
for  intervention  was  denied  and  affirmed  on  appeal.  In 
affirming  the  denial  of  Reich's  petition,  this  Court  said 
that  the  narrow  question  presented  was  "whether  the 
District  Court  properly  refused  appellant's  [Reich's] 
motion  to  intervene",  but  that  the  answer  to  this  ques- 
tion depends  upon  "whether  the  Home  Loan  Bank 
Board  has  the  power  to  enforce  by  court  action  common 
law  fiduciary  responsibilities  of  savings  and  loan  asso- 
ciation officers  and  directors."  (Reich  z>.  Webb  (9th 
Cir.  1964)  336  F.  2d  153,  155.) 

It  was  concluded  that  the  Board  does  have  such  pow- 
er and  that  it  is  adequately  representing  the  interests 
of  Reich  in  this  case.  Hence,  Reich  was  not  entitled 
to  intervene  as  a  matter  of  right.  The  decision  in 
Reich  V.  Webb  necessarily  holds  that  the  District  Court 
has  jurisdiction  of  the  Board's  claim  against  Webb. 
At  that  time  only  the  Board  was  asserting  the  Webb 
claim.  If  there  was  no  jurisdiction  to  entertain  the 
Board's  claim  Reich  would  have  to  have  been  permitted 
to  intervene  because  he  was  the  only  other  person  then 
seeking  to  make  this  claim.  But  it  was  held  that 
the  Board  is  properly  seeking  to  enforce  the  claim 
against  Webb.  336  F.  2d  at  156: 

".  .  .  we  conclude  that  the  Bank  Board  has  power  by 
virtue  of   12  U.  S.  C.  §1464(d)(l)   to  secure  all 
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relief  sought  by  appellants,  and  therefore  they  are 
'adequately  represented'  so  as  to  preclude  interven- 
tion as  a  matter  of  right  under  Rule  24(a),  F.  R. 
Civ.  P." 

If  the  question  is  to  be  re-examined,  and  if 
jurisdiction  cannot  be  predicated  on  12  U.S.C.A.  1464 
(d)(1)  on  the  theory  that  this  statute  permits  the 
Board  and  the  Association  only  to  sue  each  other, 
jurisdiction  can  be  based  on  28  U.S.C.A.  1345.  28 
U.S.C.A.  1345  confers  jurisdiction  of  all  "actions, 
suits  or  proceedings  commenced  by  the  United  States, 
or  any  agency  or  officer  thereof  expressly  authorized 
to  sue  by  Act  of  Congress."  This  statute  bases  sub- 
ject matter  jurisdiction  on  the  status  of  the  plaintiff, 
as  distinguished  from  the  nature  of  the  claim  itself. 
For  example,  in  Acron  Investments,  Inc.  v.  Federal 
Savings  &  Loan  Ins.  Corp.  (9th  Cir.  1966)  363  F.  2d 
236,  the  Federal  Savings  &  Loan  Insurance  Corporation 
brought  suit  to  foreclose  deeds  of  trust.  The  trust 
deeds  had  been  owned  initially  by  a  savings  and  loan 
association,  and  prior  to  suit  had  been  assigned  to  the 
Federal  Savings  &  Loan  Insurance  Corporation.  The 
savings  and  loan  association  could  not  have  sued  in  the 
federal  court  to  enforce  these  obligations.  There  was 
no  federal  question  involved,  and  there  was  no  diver- 
sity of  citizenship  between  the  savings  and  loan  associa- 
tion and  the  persons  who  executed  the  trust  deeds. 
However,  when  the  trust  deeds  were  assigned  to  the 
Federal  Savings  &  Loan  Insurance  Corporation,  suit  to 
foreclose  them  could  be  brought  in  the  federal  court  be- 
cause of  the  status  of  the  Federal  Savings  &  Loan 
Insurance  Corporation  as  an  agency  of  the  United 
States.     The  status  of  the  Federal  Home  Loan  Bank 
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Board  is  the  same.  It  is  expressly  declared  by  Act  of 
Congress  to  be  an  agency  of  the  United  States.  (12 
U.S.C.A.  1437(b).)  It  is  also  expressly  authorized  to 
sue  by  Act  of  Congress.    (12  U.S.C.A.    1464(d)(1).) 

Thus,  if  it  is  assumed  that  the  Association  could  not 
sue  Webb  in  the  first  instance  because  12  U.S.C.A. 
1464(d)(1)  only  authorizes  the  Association  to  sue  the 
Board,  the  same  limitation  would  not  apply  to  the 
Board.  The  Board,  being  an  agency  of  the  United 
States,  can  assert  any  claim  it  has  against  anyone 
pursuant  to  28  U.S.C.A.  1345.  When  the  Board  filed 
its  answer  and  cross-claim,  it  did  assert  this  identical 
claim  against  the  Association  (by  its  answer)  and 
against  the  Webbs  (by  its  cross-claims).  If  the  Asso- 
ciation had  not  commenced  the  lawsuit,  and  if  instead 
the  Board  had  sued  the  Association  and  the  Webbs 
and  asserted  the  claim  in  a  complaint,  there  would  be 
no  question  but  that  there  would  be  jurisdiction  under 
28  U.S.C.A.  1345. 

Should  it  make  any  difference  that  the  Board  did  not 
sue  first?  To  make  such  a  distinction  would  be  to 
sacrifice  substance  for  form.  The  substance  of  the 
situation  is  that  when  the  Board  filed  its  answer  and 
cross-claims,  it  invoked  the  coiu't's  jurisdiction  under 
28  U.S.C.A.  1345  just  as  if  it  had  filed  a  complaint 
naming  the  Association  and  the  Webb  group  as  de- 
fendants. The  difference  is  only  in  the  form  of  the 
pleadings  that  were  filed. 

If  any  distinction  were  to  be  made  based  on  the 
form  of  the  pleadings  filed,  it  would  have  to  depend  on 
a  limitation  of  the  court's  jurisdiction  under  28 
U.S.C.A.  1345  to  complaints  filed  by  the  United  States 
and  its  agencies,  as  distinguished  from  claims  asserted 
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in  other  pleadings.  But  section  1345  contains  no  such 
limitation.  It  does  not  confer  jurisdiction  only  in  cases 
where  the  United  States  files  a  complaint.  There  is 
jurisdiction  under  28  U.S.C.A.  1345  of  "all  civil  actions, 
suits  or  proceedings  commenced  by  the  United  States". 
This  language  is  even  broader  than  that  used  in  other 
jurisdictional  statutes.  For  example,  in  28  U.S.C.A. 
1332,  which  provides  for  diversity  cases,  only  the  words 
"civil  actions"  are  used.  When  a  complaint  is  dis- 
missed, ordinarily  any  counterclaims  are  also  dismissed 
unless  there  is  an  independent  basis  of  jurisdiction  for 
the  counterclaims.  If  there  is  diversity  of  citizenship 
the  counterclaim  remains  as  if  it  had  been  originally 
asserted  in  a  complaint.  {Pioche  Mines  Consolidated, 
Inc.  V.  Fidelity-Philadelphia  Trust  Co.  (9th  Cir.  1953) 
206  F.  2d  336.)  Thus,  the  words  "civil  actions"  as 
used  in  28  U.S.C.A.  1332,  are  not  construed  to  mean 
only  the  filing  of  a  complaint.  "Civil  actions"  means 
the  assertion  of  a  cause  of  action  in  any  other  type  of 
pleading.  28  U.S.C.A.  1345  should  be  given  the  same 
construction,  as  its  language  is  even  broader.  Section 
1345  confers  jurisdiction,  not  only  of  "civil  actions",  but 
also  of  "suits  and  proceedings"  commenced  by  the 
United  States  and  its  agencies.  The  Bank  Board's  as- 
sertion of  its  cross-claim  against  Webb  is  a  civil  ac- 
tion, suit  or  proceeding  commenced  by  an  agency  of 
the  United  States.  We  submit  that  the  District  Court 
has  jurisdiction  of  the  Board's  claim  either  under  12 
U.S.C.A.  1464(d)(1),  as  decided  in  Reich  v.  Webb 
(9th  Cir.  1964)  336  F.  2d  153,  or  under  28  U.S.C.A. 
1345  because  the  Board  is  an  agency  of  the  United 
States. 

Once  it  is  determined  that  there  is  jurisdiction  of  the 
Board's  claim  against  Webb,  it  necessarily  follows  that 
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there  is  ancillary  jurisdiction  to  entertain  the  Associa- 
tion's essentially  identical  claim  asserted  in  its  second 
amended  and  supplemental  complaint.  The  Associa- 
tion's claim  against  Webb  is,  in  effect,  a  cross-claim. 
Rule  13(g)  of  the  Federal  Rules  of  Civil  Procedure 
provides  that  a  "pleading  may  state  as  a  cross-claim  any 
claim  against  a  co-party  arising  out  of  the  transaction 
or  occurrence  that  is  the  subject  matter  either  of  the 
original  action  or  of  a  counterclaim  therein  or  relating 
to  any  property  that  is  the  subject  matter  of  the  original 
action."  There  is  no  question  that  the  Association's 
claim  is  related  to  the  same  occurrence  or  transaction. 
It  is  essentially  the  same  claim  asserted  by  the  Board. 
It  is  not  necessary  to  have  an  independent  basis  of  juris- 
diction for  a  transaction-related  cross-claim,  as  the  court 
then  has  ancillary  jurisdiction.  (Scott  v.  Fancher 
(5th  Cir.  1966)  369  F.  2d  842,  844.) 

It  is  also  immaterial  that  the  Board's  answer  and 
cross-claims  were  not  designated  as  a  "complaint",  and 
that  the  second  amended  and  supplemental  complaint  is 
not  labelled  a  "cross-claim".  Rule  8(f)  of  the  Federal 
Rules  of  Civil  Procedure  provides  that  all  "pleadings 
shall  be  so  construed  as  to  do  substantial  justice."  It 
has  been  held  that  the  status  of  a  pleading  is  not  de- 
termined by  its  title,  but  according  to  its  substance.  In 
Rubenstein  v.  United  States  (10th  Cir.  1955)  227  F. 
2d  638,  642,  the  court  treated  a  motion  under  28 
U.S.C.A.  2255  as  a  motion  for  new  trial,  and  said: 
"There  is  no  controlling  magic  in  the  title,  name,  or 
description  which  a  party  litigant  gives  to  his  pleading. 
The  substance  rather  than  the  name  or  denomination 
given  to  a  pleading  is  the  yardstick  for  determining  its 
character  and  sufficiency."     In  Fakiani  v.  Philadelphia 
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Transportation  Co.  (D.C.E.D.  Pa.  1960)  189  F.  Supp. 
203,  204,  a  defendant  entitled  his  pleading  a  "counter- 
claim", whereas  it  should  have  been  a  cross-claim.  The 
court  said:  "We  think  it  clear  that  the  P.T.C.  may  as- 
sert a  claim  against  Battiliano  for  damage  to  the  P.T.C. 
bus.  Whether  this  claim  is  called  a  'counterclaim'  or  a 
'cross-claim'  is  of  no  significance.  Therefore,  we  shall 
allow  the  claim  to  stand."  In  Baker  v.  Sisk  (D.C. 
E.D.  01<la.  1938)  1  F.R.D.  232,  236,  the  question  was 
whether  a  motion  to  dismiss  could  be  treated  as  an  an- 
swer.   The  court  held: 

"This  is  to  be  determined  not  by  the  designation 
given  it  by  the  defendants  but  by  the  contents  of 
the  pleading.  The  name  given  to  a  pleading  does 
not  change  the  nature  of  the  pleading.  And,  al- 
though the  defendants  have  designated  the  plead- 
ing a  motion  to  dismiss,  it  is,  we  think,  in  fact  an 
answer  and  will  be  treated  as  such." 

Conclusion. 

The  District  Court  has  jurisdiction  of  the  Associa- 
tion's claims  asserted  against  the  Webb  group  and 
Title  Insurance  and  Trust  Company  in  the  second 
amended  and  supplemental  complaint  on  either  of  the 
following  grounds : 

1.  12  U.S.C.A.  1464(d)(1)  authorizes  the  Associa- 
tion to  sue  in  the  Federal  Court  for  an  adjudication 
with  respect  to  the  controversy  raised  by  the  Board's 
notice  of  violation  of  law.  In  such  cases  the  District 
Court  is  expressly  granted  jurisdiction  to  adjudicate  the 
controversy  as  in  other  cases  and  to  enforce  its  order. 
The  statute  does  not  limit  the  Association  to  suing  the 
Board  alone,  and  the  jurisdictional  grant  would  be  mean- 
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ingless  if  so  construed.  The  real  parties  in  interest 
are  the  Webb  group.  It  is  their  rights  and  HabiHties, 
and  not  the  Association's,  that  are  brought  in  question 
by  the  Board's  notice  of  violation.  12  U.S.C.A.  1464- 
(d)(1)  confers  jurisdiction  to  adjudicate  this  con- 
troversy. 

2.  If  jurisdiction  of  the  Association's  claims  against 
Webb  is  not  found  in  12  U.S.C.A.  1464(d)(1),  there 
is  nevertheless,  ancillary  jurisdiction  to  entertain  the 
Association's  claim.  The  District  Court  has  jurisdic- 
tion of  the  Board's  claim  against  Webb  under  either 
12  U.S.C.A.  1464(d)(1)  or  28  U.S.C.A.  1345.  The 
Association's  claim  is  essentially  the  same  as  it  arises 
out  of  the  same  transaction.  It  is,  in  effect,  a  trans- 
action-related cross-claim  under  Rule  13  of  the  Federal 
Rules  of  Civil  Procedure.  In  such  cases  no  independent 
basis   of   jurisdiction   is    needed    to   support    the   claim. 

Respectfully  submitted. 

Ball,  Hunt,  Hart  and  Brown, 
Joseph  A.  Ball, 
Clark  Heggeness, 
Joseph  D.  Mullender,  Jr., 

Attorneys  for  Appellants. 


Certificate. 

I  certify  that  in  connection  with  the  preparation  of 
this  brief,  I  have  examined  Rules  18,  19,  and  39  of 
the  United  States  Court  of  Appeals  for  the  Ninth  Cir- 
cuit, and  that,  in  my  opinion,  the  foregoing  brief  is  in 
full  compliance  with  those  rules. 

Joseph  D.  Mullender,  Jr. 


APPENDIX  "A." 
FEDERAL  HOME  LOAN  BANK  BOARD 

No.  15,430 

Date:  January  26,  1962 

WHERExA.S.  Beverly  Hills  Federal  Savings  and  Loan 
Association,  Beverly  Hills,  California,  Lytton  Savings 
and  Loan  Association,  Hollywood,  California  and 
Home  Foundation  Savings  and  Loan  Association  of 
Palo  Alto,  Palo  Alto,  California  are  institutions  whose 
accounts  are  insured  under  Title  IV  of  the  National 
Housing  Act,  as  amended,  12  U.S.C.  §  1724  et  seq.,  and 
WHEREAS,  Beverly  Hills  Federal  Savings  and  Loan 
Association,  Beverly  Hills,  California  is  a  Federal  Sav- 
ings &  Loan  Association,  chartered  by  the  Federal 
Home  Loan  Bank  Board  under  the  provisions  of  Sec- 
tion 5(a)  of  the  Home  Owners'  Loan  Act  of  1933,  as 
amended,  12  U.S.C.  §  1464(a)  and  subject  to  the  Rules 
and  Regulations  of  the  Federal  Home  Loan  Bank 
Board,  and 

WHEREAS,  prior  to  and  since  the  9th  day  of  March, 
1961,  Lytton  Savings  and  Loan  Association,  Holly- 
wood, California  and  Home  Foundation  Savings  and 
Loan  Association  of  Palo  Alto,  California  are  and  have 
been  owned  and  controlled  by  the  Lytton  Financial  Cor- 
poration, a  corporation  organized  under  the  laws  of  the 
State  of  Delaware,  with  its  principal  office  in  Holly- 
wood, CaHfornia,  and 

WHEREAS,  prior  to,  and  for  some  time  on,  the  14th 
day  of  March,  1961,  the  Beverly  Hills  Federal  Savings 
and  Loan  Association,  Beverly  Hills.  California,  had  a 
five-member  Board  of  Directors,  of  which  Board  of 
Directors,  Eugene  Webb,  Jr.  was  President  and  a  Di- 
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rector  and  Margxierite  R.  Webb  was  First  Vice-Presi- 
dent and  Chairman  of  the  Board  of  Directors,  respec- 
tively, and  Richards  Matthews,  Jr.,  Robert  G.  Rufi  and 
Eugene  C.  Jones  were  the  remaining  members  of  said 
Board  of  Directors,  and 

WHEREAS,  on  or  about  the  9th  day  of  March,  1961, 
Lytton  Financial  Corporation,  acting  by  and  through 
Thomas  W.  Clarke,  its  Senior  Vice-President  (and  At- 
torney), entered  into  a  "Buy  and  Sell  Agreement"  to 
purchase  all  of  the  outstanding  capital  stock  of  the 
Southland  Company,  a  mortgage  banking,  escrow  and 
insurance  company  from  a  trust  or  trusts  controlled  by 
Eugene  Webb,  Jr.  and  Marguerite  R.  Webb  (with  the 
third  and  corporate  trustee  being  the  Title  Insurance 
and  Trust  Company,  433  South  Spring  Street,  Los 
Angeles,  California),  for  the  benefit  of  their  children, 
and  in  which  "Buy  and  Sell  Agreement"  the  considera- 
tion payable  by  the  Buyer  was  $1,500,000  in  cash  to 
the  Trust  and  a  Personal  Service  Agreement  described 
hereinafter  of  Eugene  Webb,  Jr.  and  Marguerite  R. 
Webb  with  a  further  consideration  to  them  of  $300,000, 
payable  in  annual  installments  of  $60,000,  and 

WHEREAS,  a  pertinent  paragraph  of  the  aforesaid 
"Buy  and  Sell  Agreement"  of  March  9,  1961  provided 
that  Eugene  Webb,  Jr.  and  Marguerite  R.  Webb  would 
do  any  and  all  things  necessary  and  execute  any  and  all 
necessary  documents  as  Lytton  Financial  Corporation 
might  require  to  assure  the  continuance  of  the  present 
business  relationship  between  the  Southland  Company 
and  the  Beverly  Hills  Federal  Savings  and  Loan  As- 
sociation, and 

WHEREAS,  all  warranties  made  by  the  "Sellers"  in 
the  aforesaid  "Buy  and  Sell  Agreement"  were  the  war- 
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ranties  of  Eugene  Webb,  Jr.  and  Marguerite  R.  Webb 
and  the  corporate  trustee  neither  joined  in  these  war- 
ranties nor  executed  the  agreement  as  co-trustee  of  this 
trust  for  the  benefit  of  the  Webb  children,  and 

WHEREAS,  as  a  follow-up  agreement  to  the  "Buy 
and  Sell  Agreement"  of  March  9,  1961,  a  "Personal 
Service  Agreement"  was  entered  into  on  March  14, 
1961  between  Lytton  Financial  Corporation  and  Eugene 
Webb,  Jr.  and  Marguerite  R.  Webb  whereby  Lytton 
Financial  Corporation,  identified  in  the  "Personal  Serv- 
ice Agreement"  as  the  "Buyer",  agreed  to  pay  the  sum 
of  $300,000  over  a  5-year  period  to  Eugene  Webb,  Jr. 
and  Marguerite  R.  Webb,  irrespective  of  whether  either 
or  both  of  said  parties  survive  the  period  of  the  Agree- 
ment and  are,  in  fact,  able  and  do  perform  the  services, 
and 

WHEREAS,  on  or  about  the  14th  day  of  March,  1961, 
a  regular  meeting  of  the  Board  of  Directors  of  the 
Beverly  Hills  Federal  Savings  and  Loan  Association 
was  held  in  the  morning  in  the  offices  of  the  Associa- 
tion, which  meeting  was  adjourned  at  10:00  a.m.  and 
reconvened  for  a  further  session  at  1 :30  p.m.  at  the  of- 
fices of  the  Title  Insurance  and  Trust  Company,  433 
South  Spring  Street,  Los  Angeles,  California,  and 

WHEREAS,  Bart  Lytton,  President,  Chairman  of  the 
Board  and  a  Director  of  Lytton  Financial  Corporation, 
Thomas  W.  Clarke,  Vice-President,  a  Director  and 
Counsel  for  Lytton  Financial  Corporation,  Maurie  Star- 
rels.  Secretary,  Treasurer  and  a  Director  of  Lytton 
Financial  Corporation  and  Samuel  J.  Sills,  a  Director  of 
Lytton  Savings  and  Loan  Association,  were  present  at 
this  regular  meeting  of  the  Board  of  Directors  of 
Beverly  Hills  Federal  Savings  and  Loan  Association, 
and 


WHEREAS,  Richards  Matthews,  Jr.  was  not  present 
at  the  reconvened  meeting  of  the  Board  of  Directors  of 
Beverly  Hills  Federal  Savings  and  Loan  Association  at 
1 :30  p.m.  on  March  14,  1961,  and 

WHEREAS,  at  said  reconvened  regular  meeting  of  the 
Board  of  Directors  the  resignations  of  the  five  Board 
members  were  accepted  at  successive  intervals  during 
the  meeting  and  four  of  the  five  resigning  members  of 
the  Board  of  Directors  proceeded  to  elect  Beth  Lytton 
as  Chairman  of  the  Board  and  a  Director,  Thomas  W. 
Clarke  as  President,  Managing  Officer  and  Director 
and  Samuel  J.  Sills  as  a  Director, — two  of  these  re- 
signing directors  who  participated  in  the  election  being 
Eugene  Webb.  Jr.  and  Marguerite  R.  Webb,  interested 
parties  to  this  entire  transaction  which  would  redound 
to  their  benefit  and  to  the  benefit  of  a  trust  or  trusts 
in  which  their  children  were  the  beneficiaries,  and 

WHEREAS,  at  said  reconvened  regular  meeting,  Glenn 
Wilson,  a  Director  of  Lytton  Financial  Corporation, 
was  elected  Vice-President  of  the  Association,  and 

WHEREAS,  on  or  about  this  same  date,  the  14th  day 
of  March,  1961,  as  part  of  the  consideration  to  Lytton 
Financial  Corporation  for  the  purchase  of  the  South- 
land Company,  the  power  of  substitution,  contained  in 
all  proxies  of  members  of  Beverly  Hills  Federal  Savings 
and  Loan  Association,  constituting  and  appointing  Eu- 
gene Webb,  Jr.,  Marguerite  R.  Webb,  Richards  Mat- 
thews, Jr.,  Eugene  Webb,  IH,  and  Robert  G.  Rufi,  in 
the  order  named,  proxy  for  and  in  the  name,  place  and 
stead  of  the  signing  member,  was,  "for  good  and  val- 
uable consideration,"  exercised  by  substituting  Bart 
Lytton,  Beth  Lytton,  Samuel  J.  Sills  and  Thomas  W. 
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Clarke  for  the  individuals  previously  named,  in  the  order 
named,  and 

WHEREAS,  shortly  after  the  change  in  directorate  of 
Beverly  Hills  Federal  Savings  and  Loan  Association, 
Beverly  Hills  Federal  purchased  approximately  15.2  mil- 
lion dollars  worth  of  loans,  at  a  3.4%  premium,  from 
Lytton  Savings  and  Loan  Association  and  simulta- 
neously sold  at  par,  approximately  15.8  million  dollars 
worth  of  loans  to  Lytton  Savings  and  Loan  Associa- 
tion, which,  it  appears,  were  reversed  by  action  of  the 
Board  of  Directors  of  Beverly  Hills  Federal  Savings 
and  Loan  Association  on  June  28,  1961  and  by  action 
of  the  Board  of  Directors  of  Lytton  Savings  and 
Loan  Association  on  June  21,  1961,  and 

WHEREAS,  after  being  advised  by  the  Federal  Home 
Loan  Bank  Board  on  June  15,  1961  of  certain  possible 
violations  of  law  and  regulations  and  serious  questions, 
which  were  outlined  in  detail  with  respect  thereto,  the 
then  purported  Directors  of  Beverly  Hills  Federal  Sav- 
ings and  Loan  Association,  Beth  Lytton,  Dr.  Samuel 
J.  Sills  and  Thomas  W.  Clarke  met,  its  President, 
Thomas  W.  Clarke  informing  the  Board  of  Directors 
that  he  had  received  this  letter,  addressed  to  him  as 
President,  from  the  Federal  Home  Loan  Bank  Board, 
which  in  part  criticized  the  action  of  Beverly  Hills  Fed- 
eral in  selling  to  Lytton  Savings  certain  loans  and  pur- 
chasing others  from  Lytton  Savings  in  an  approximate 
amount  of  15  million  dollars  for  each  transaction,  and 
although  these  loans  were  considered  proper  and  ad- 
vantageous to  the  Association  by  these  Directors,  a  re- 
versal of  the  transaction  was  ordered,  but  the  contents 
of  the  remainder  of  this  letter  were  neither  discussed, 
considered  nor  expressly  acted  upon  by  these  Directors 


nor  was  the  seriousness  of  the  other  parts  of  this  letter 
noted  in  the  minutes  of  the  meeting  of  the  Directors  of 
the  Association  nor  was  the  said  letter  made  a  part  of 
the  minutes  of  the  meeting  of  the  Directors  of  the  As- 
sociation, and 

WHEREAS,  less  than  four  months  after  the  assump- 
tion of  purported  directorship  by  Thomas  W.  Clarke, 
previously  cast  solely  in  the  role  of  an  Attorney  rather 
than  an  administrator  for  the  Lytton  interests,  by  Beth 
Lytton,  wife  of  Bart  Lytton,  Chairman  of  the  Board 
of  Lytton  Financial  Corporation  and  Dr.  Samuel  J. 
Sills,  a  former  Director  of  Lytton  Savings  and  Loan 
Association,  Thomas  W.  Clarke  returned  to  his  profes- 
sional role  and  approximately  one  month  later,  Beth 
Lytton  was  replaced  by  her  spouse,  Bart  Lytton,  com- 
pleting the  management  take-over  by  Bart  Lytton, 
President  and  Chairman  of  the  Board  of  Lytton  Fi- 
nancial Corporation,  of  Beverly  Hills  Federal  Savings 
and  Loan  Association,  although  he  had  stated  earlier 
that  he  would  take  no  position  or  directorship  with  Bev- 
erly Hills  Federal  Savings  and  Loan  Association,  other 
than  holding  the  first  proxy  position,  because  he  "would 
not  take  advantage  of  a  corporate  opportunity  that 
would  be  adverse  to  the  Lytton  Financial  Corporation," 
and 

WHEREAS,  at  the  Meeting  of  Shareholders,  held  on 
Wednesday,  January  17,  1962  at  8:30  o'clock  a.m.  at 
the  offices  of  the  Association  at  9424  Wilshire  Boule- 
vard, Beverly  Hills,  California,  the  President  of  Bev- 
erly Hills  Federal,  Harold  P.  Braman,  prior  to  the  elec- 
tion of  directors,  read  the  "President's  Report"  to  the 
shareholders,  which,  while  detailing  the  "fine  Year" 
had  by  the  Association  and  the  current  and  projected 


growth  of  the  Association,  as  well  as  the  status  of  "one 
of  the  top  leaders  of  the  saving  and  loan  business  na- 
tionally" who,  with  his  wife,  had  assumed  "operating 
control"  of  the  Association,  failed  to  mention  and  dis- 
cuss the  Board's  letter  of  June  15,  1961,  advising  the 
Association  of  certain  violations  of  law  and  regulations 
and  serious  questions  which  were  outlined  in  detail  with 
respect  thereto,  and 

WHEREAS,  at  the  aforesaid  Meeting  of  Shareholders, 
Bart  Lytton  voted  471,458  votes  for  each  of  the  nom- 
inees for  the  offices  of  Directors  of  the  Association, 
said  votes  resulting  from  18,146  proxies  held  by  Bart 
Lytton  under  power  of  substitution  from  Eugene  Webb, 
Jr. 

WHEREAS,  as  a  result  of  the  foregoing,  Beverly 
Hills  Federal  Savings  and  Loan  Association  and  its 
past  and  purported  present  Officers  and  Directors  and 
Lytton  Financial  Corporation  and  its  Officers  and  Di- 
rectors have  violated  the  rules  and  regulations  of  this 
Board,  specifically  §  544.5  of  the  Regulations  and  Sec- 
tion 4  of  the  By-Laws  of  Beverly  Hills  Federal  Savings 
and  Loan  Association,  and  other  law  respectively  as  fol- 
lows: 

(a)  Eugene  Webb,  Jr.  and  Marguerite  R.  Webb  have 
violated  their  fiduciary  responsibilities  to  the  sharehold- 
ers of  Beverly  Hills  Federal  Savings  and  Loan  As- 
sociation by  making  a  special  and  secret  profit  and  con- 
sideration in  return  for  their  transfer  of  the  proxies 
of  the  shareholders  to  Bart  Lytton,  Beth  Lytton,  Samuel 
J.  Sills  and  Thomas  W.  Clarke,  in  which  action  the 
other  current  members  of  the  then  Board  of  Directors 
joined; 
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(b)  Eugene  Webb,  Jr.,  Marguerite  R.  Webb,  Rich- 
ards Matthews,  Jr.,  Robert  G.  Rufi  and  Eugene  C. 
Jones  have  violated  their  fiduciary  responsibilities  of 
loyalty  and  good  faith  to  the  shareholders  of  Beverly 
Hills  Federal  Savings  and  Loan  Association  by  par- 
ticipating in  the  furtherance  and  accomplishment  of  an 
agreement  by  certain  directors  to  elect  and  maintain 
designated  persons  in  office  as  Officers  and  Directors 
of  said  Association,  which  was  against  public  policy  and 
accordingly  void,  and  all  said  participating  directors 
acted  with  the  knowledge  of  said  unlawful  agreement; 

(c)  The  Board  of  Directors  of  Beverly  Hills  Federal 
Savings  and  Loan  Association,  which  attempted  to  elect 
new  Directors  on  March  14,  1961,  acted  illegally  and  in 
violation  of  the  Regulations  of  the  Federal  Home  Loan 
Bank  Board  in  that  there  was  not  a  quorum  present  to 
fill  vacancies  on  the  Board  of  Directors,  since  Richards 
Matthews,  Jr.  was  not  present  at  this  reconvened  meet- 
ing and  since  Eugene  Webb,  Jr.  and  Marguerite  R. 
Webb  could  not  participate,  by  law,  since  they  were  in- 
terested parties; 

(d)  The  proxy  holders  of  Beverly  Hills  Federal, 
who  were  originally  Eugene  Webb,  Jr.,  Marguerite  R. 
Webb,  Robert  G.  Rufi,  Eugene  Webb,  HI  and  Rich- 
ards Matthews,  Jr.,  violated  the  law  when  they  re- 
spectively transferred  their  proxies  for  a  consideration; 

(e)  Bart  Lytton,  Beth  Lytton,  Thomas  W.  Clarke 
and  the  Board  of  Directors  of  Lytton  Financial  Cor- 
poration are  equally  at  fault  for  the  violation  of  law 
and  the  regulations  of  this  Board  in  the  reconstitution 
of  the  Board  of  Directors  of  Beverly  Hills  Federal  Sav- 
ings and  Loan  Association,  the  purchasing  of  director- 
ships and  the  sale  of  proxies,  with  the  Webbs  and  the 
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former  Board  of  Directors  of  Beverly  Hills  Federal 
Savings  and  Loan  Association,  since  they  participated 
in  and  encouraged  these  respective  transactions ; 

(f)  The  current  Board  of  Directors  of  Beverly  Hills 
Federal  Savings  and  Loan  Association  have  not  been 
properly  elected  for  the  reasons  hereinbefore  described. 

RESOLVED  That  pursuant  to  and  under  authority  of 
Section  5(d)(1)  of  the  Home  Owners'  Loan  Act  of 
1933,  as  amended,  12  U.S.C.A.  §  1464(d)(1),  notice 
is  hereby  given  to  Beverly  Hills  Federal  Savings  and 
Loan  Association,  its  Directors  as  of  March  13,  1961, 
Eugene  Webb,  Jr.,  Marguerite  R.  Webb,  Richards 
Matthews,  Jr.,  Robert  G.  Rufi  and  Eugene  C.  Jones, 
and  its  Directors  since  March  14,  1961,  Thomas  W. 
Clarke,  Beth  Lytton,  Dr.  Samuel  J.  Sills,  Bart  Lytton, 
H.  P.  Braman  and  Glenn  Wilson,  and  to  Lytton  Finan- 
cial Corporation  of  the  foregoing  violations  of  law  and 
the  regulations  of  the  Federal  Home  Loan  Bank  Board. 

RESOLVED  FURTHER  That  the  Beverly  Hills  Fed- 
eral Savings  and  Loan  Association,  its  Directors  as  of 
March  13,  1961,  Eugene  Webb,  Jr.,  Marguerite  R. 
Webb,  Richards  Matthews,  Jr.,  Robert  G.  Rufi  and 
Eugene  C.  Jones,  and  its  Directors  since  March  14, 
1961,  Thomas  W.  Clarke,  Beth  Lytton,  Dr.  Samuel  J. 
Sills,  Bart  Lytton,  H.  P.  Braman  and  Glenn  Wilson, 
and  Lytton  Financial  Corporation,  its  Officers  and  Di- 
rectors, are  hereby  given  thirty  (30)  days  from  the 
date  of  receipt  of  this  Resolution  within  which  to  cor- 
rect these  violations  of  the  law  and  the  regulations  of 
the  Federal  Home  Loan  Bank  Board  and  to  perform  the 
legal  duties  concomitant  with  the  correction  of  such 
violations  of  law  and  the  regulations  of  this  Board. 
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RESOLVED  FURTHER  That  an  authenticated  copy 
of  this  resolution  be  personally  served  forthwith  on 
Beverly  Hills  Federal  Savings  and  Loan  Association, 
Eugene  Webb,  Jr.,  Marguerite  R.  Webb,  Richards 
Matthews,  Jr.,  Robert  G.  Rufi,  Eugene  C.  Jones,  Thom- 
as W.  Clarke,  Beth  Lytton,  Dr.  Samuel  J.  Sills,  Bart 
Lytton,  H.  P.  Braman,  Glenn  Wilson  and  Lytton  Fi- 
nancial Corporation  or  in  lieu  thereof  that  an  authenti- 
cated copy  be  sent  forthwith  by  registered  mail  to  said 
parties  at  their  last  known  addresses  as  they  appear 
on  the  records  of  the  Board. 

I,  Harry  W.  Caulsen  do  hereby  certify  that  I  am 
Secretary  to  the  Federal  Home  Loan  Bank  Board,  and 
do  further  certify  that  the  foregoing  is  a  true  and  cor- 
rect copy  of  a  resolution  adopted  by  the  Federal  Home 
Bank  Board  at  a  meeting  of  said  Board  held  at  Wash- 
ington, D.  C.  on  the  26th  day  of  January,  1962. 

Witness  my  hand  and  the  seal  of  said  Board  this 
26th  day  of  January,  1962. 

Harry  W.  Caulsen 
Secretary 


—11— 

APPENDIX  "B." 

FEDERAL  HOME  LOAN  BANK  BOARD 

No.  15,450 

Date :  January  29,  1962 

RESOLVED,  That  pursuant  to  Part  509  of  the  Gen- 
eral Regulations  of  the  Federal  Home  Loan  Bank 
Board,  Oran  M.  Gentry,  Los  Angeles,  California,  be 
and  he  hereby  is,  designated  to  make  service  of  Federal 
Home  Loan  Bank  Board  Resolution  No.  15,430,  dated 
January  26,  1962  on  Beverly  Hills  Federal  Savings  and 
Loan  Association,  Beverly  Hills,  California,  Eugene 
Webb,  Jr.,  Marguerite  R.  Webb.  Richards  Matthews, 
Jr.,  Robert  G.  Rufi,  Eugene  C.  Jones,  Thomas  W. 
Clarke,  Beth  Lytton,  Dr.  Samuel  J.  Sills,  Bart  Lytton, 
H.P.  Braman,  Glenn  Wilson  and  Lytton  Financial  Cor- 
poration, Hollywood,  California. 

By  the  Federal  Home  Loan  Bank  Board 

Harry  W.  Caulsen 

Secretary 
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Statutes  Involved. 

Appellant  claims  that  the  United  States  District 
Court  has  jurisdiction  o£  the  subject  matter  of  the 
claims  in  question  based  on  one  or  more  of  the  fol- 
lowing federal  statutes : 

1.  Jurisdiction  of  Actions  Involving  Controversies 
With  Respect  to  Notices  of  Violation  of  Law 
Given  bv  the  Federal  Home  Loan  Bank  Board. 
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12U.S.C.A.  1464(d)(1): 

".  .  .  Upon  the  giving  of  notice  of  alleged  viola- 
tion of  law  or  regulation  as  herein  provided,  either 
the  Board  or  the  association  affected  may,  within 
thirty  days  after  the  service  of  said  notice,  apply 
to  the  United  States  district  court  for  the  district 
where  the  association  is  located  for  a  declaratory 
judgment  and  an  injunction  or  other  relief  with 
respect  to  such  controversy,  and  said  court  shall 
have  jurisdiction  to  adjudicate  the  same  as  in 
other  cases  and  to  enforce  its  orders.  .  .  ." 

2.  Jurisdiction  of  Actions  Cominenced  by  the  Fed- 
eral Home  Loan  Bank  Board  and  of  Cross 
Claims  in  Such  Actions. 

28U.S.C.A.  1345: 

"Except  as  otherwise  provided  by  Act  of  Con- 
gress, the  district  courts  shall  have  original  ju- 
risdiction of  all  civil  actions,  suits  or  proceedings 
commenced  by  the  United  States,  or  by  any  agen- 
cy or  officer  thereof  expressly  authorized  to  sue 
by  Act  of  Congress." 

12U.S.C.A.  1437(b): 

"The  Home  Loan  Bank  Board  which  was,  pur- 
suant to  Reorganization  Plan  Numbered  3  of  1947, 
established  and  made  a  constituent  agency  of  the 
Housing  and  Home  Finance  Agency  shall,  from 
August  11,  1955,  cease  to  be  such  constituent  agen- 
cy and  shall  be  an  independent  agency  (including 
the  Federal  Savings  and  Loan  Insurance  Corpora- 
tion) in  the  executive  branch  of  the  Government: 
.  .  .  The  name  of  the  Home  Loan  Bank  Board 
is  changed  to  'Federal  Home  Loan  Bank  Board'." 
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12U.S.C.A.  1464(d)(1): 

"...  The  Board  shall  have  power  to  sue  and  be 
sued,  complain  and  defend  in  any  court  of  com- 
petent jurisdiction  in  the  United  States  or  its  ter- 
ritories or  possessions  or  the  Commonwealth  of 
Puerto  Rico.  .  .  ." 

Rule  13(g),  Federal  Rules  of  Civil  Procedure: 

"A  pleading  may  state  as  a  cross  claim  any  claim 
by  one  party  against  a  co-party  arising  out  of  the 
transaction  or  occurrence  that  is  the  subject  mat- 
ter either  of  the  original  action  or  of  a  counter- 
claim therein  or  relating  to  any  property  that  is 
the  subject  matter  of  the  original  action.  Such 
cross  claim  may  include  a  claim  that  the  party 
against  whom  it  is  asserted  is  or  may  be  liable 
to  the  cross-claimant  for  all  or  part  of  a  claim  as- 
serted in  the  action  against  the  cross-claimant." 

Statement  of  the  Case. 

Title  Insurance  &  Trust  Company,  Appellee  herein, 
first  became  a  party  to  this  action  through  service  of  a 
Second  Amended  and  Supplemental  Complaint  on  May 
14,  1965.  The  action  was  previously  filed  by  Beverly 
Hills  Federal  Savings  &  Loan  Association  against  all 
other  parties  in  March  of  1962.  The  suit  involved 
claims  and  cross-claims  against  and  by  the  Federal  Home 
Loan  Bank  Board,  and  had  involved  lengthy  discovery 
proceedings  prior  to  the  service  of  said  Second  Amended 
and  Supplemental  Complaint  on  Title  Insurance  &  Trust 
Company. 

The  Second  Amended  and  Supplemental  Complaint 
herein  alleges  in  Paragraph  9  thereof  that  Title  Insur- 
ance &  Trust  Company  was  one  of  three  trustees  of 


an  irrevocable  trust  created  by  defendants  Eugene 
Webb,  Jr.  and  Marguerite  R.  Webb  for  the  benefit 
of  their  children.  Said  trust  held  as  one  of  its  assets  all 
of  the  outstanding  stock  of  the  Southland  Company. 
Paragraph  19  of  said  Second  Amended  and  Supple- 
mental Complaint  alleges  that  in  1961  while  Title  In- 
surance &  Trust  Company  was  one  of  the  co-trustees 
of  said  trust  the  stock  in  the  Southland  Company  was 
sold  to  Lytton  Financial  Corporation  by  the  remaining 
co-trustees  although  Title  Insurance  &  Trust  Company 
did  not  execute  any  of  the  documents  pertaining  to  the 
transfer  of  said  stock,  nor  was  its  consent  to  the  trans- 
action sought.  Said  paragraph  further  alleges  that  un- 
der the  terms  of  the  trust  agreement  the  consent  and 
approval  of  defendants  Eugene  Webb,  Jr.  and  Mar- 
guerite R.  Webb  was  sufficient  to  transfer  the  stock 
of  the  Southland  Company  to  Lytton  Financial  Cor- 
poration without  the  assent  of  Title  Insurance  &  Trust 
Company.  Said  paragraph  19  further  alleged  that  it 
was  not  asserted  by  plaintiff  that  defendant  Title  In- 
surance &  Trust  Company  acted  in  violation  of  any 
law,  regulation  or  by-law  but  was  made  a  defendant 
for  the  sole  purpose  of  facilitating  the  enforcement  of 
any  orders  that  might  be  made  by  the  Court  with 
respect  to  the  trust  or  the  trust  property. 

On  May  5,  1967,  defendant  Title  Insurance  &  Trust 
Company  filed  its  Motion  to  Dismiss  the  Second 
Amended  and  Supplemental  Complaint  on  two  grounds : 
lack  of  jurisdiction  over  the  subject  matter  and  failure 
to  state  any  claim  against  said  defendant  upon  which 
relief  could  be  granted.  On  August  14,  1967  the  Dis- 
trict Court  entered  its  judgment  of  dismissal  of  de- 
fendant Title  Insurance  &  Trust  Company  for  lack  of 
jurisdiction  of  the  subject  matter.  Defendant  Title  In- 
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surance  &  Trust  Company's  additional  ground  for  dis- 
missal for  failure  to  state  any  claim  upon  which  relief 
could  be  granted,  not  having  been  reached  by  the  Court, 
was  denied  without  prejudice  to  renewal  at  a  later 
time. 

On  August  31,  1967,  plaintiff  Beverly  Hills  Fed- 
eral Savings  &  Loan  Association  served  on  defendant 
Title  Insurance  &  Trust  Company  a  notice  of  appeal 
from  said  order  of  the  District  Court  dismissing  the 
action  as  to  that  defendant. 

Summary  of  Argument. 

1.  12  U.S.C.A.  1464(d)(1)  does  not  confer  ju- 
risdiction on  the  District  Court  as  to  Beverly  Hills 
Federal  Savings  &  Loan  Association's  action  against 
Title  Insurance  &  Trust  Company  as  no  notice  of  any 
violation  of  law,  rule  or  regulation  was  at  any  time 
given  by  the  Federal  Home  Loan  Bank  Board  to  Title 
Insurance  &  Trust  Company. 

2.  The  action  against  Title  Insurance  &  Trust  Com- 
pany was  commenced  by  Beverly  Hills  Federal  Savings 
&  Loan  Association  and  not  by  the  Federal  Home  Loan 
Bank  Board.  Thus,  the  contention  of  appellant  that  a 
prior  cross  claim  of  the  Federal  Home  Loan  Bank 
Board  confers  pendant  jurisdiction  on  the  District 
Court  as  to  all  parties  to  the  Board's  suit  is  not  proper- 
ly made  as  to  Title  Insurance  &  Trust  Company  as  said 
Company  was  not  a  party  to  the  prior  action  brought 
by  the  Federal  Home  Loan  Bank  Board.  Therefore, 
the  provisions  of  28  U.S.C.A.  1345,  12  U.S.C.A. 
1437(b).  12  U.S.C.A.  1464(d)(1)  and  Rule  13(g) 
Federal  Rules  of  Civil  Procedure  do  not  confer  on 
the  District  Court  ancillary  jurisdiction  over  Title  In- 
surance &  Trust  Company. 


ARGUMENT. 

I. 

The  District  Court  Does  Not  Have  Jurisdiction  Over 
Appellant's  Claim  Against  Title  Insurance 
&  Trust  Company  Under  12  U.S.C.A.  1464- 
(d)(1). 

12  U.S.C.A.  1464(d)(1)  permits  the  Federal  Home 
Loan  Bank  to  bring  a  proceeding  in  a  Federal  Dis- 
trict Court  following  notice  of  claim  of  alleged  viola- 
tion of  law  or  regulation  against  the  party  over  whom 
jurisdiction  is  sought.  No  notice  of  claim  of  violation 
of  law  or  regulation  is  now  or  has  been  made  against 
defendant  Title  Insurance  &  Trust  Company  by  the 
Federal  Home  Loan  Bank  Board.  No  violation  of  law 
or  regulation  as  required  under  12  U.S.C.A.  1464(d)(1) 
is  alleged  or  contended  by  Appellant  to  exist  as  to 
Title  Insurance  &  Trust  Company.  The  only  state- 
ment in  the  Brief  of  Appellant  as  to  the  jurisdiction 
of  the  District  Court  as  to  Title  Insurance  &  Trust 
Company  is  a  reference  to  the  fact  that  the  Court 
granted  the  motion  to  dismiss  for  lack  of  jurisdiction 
of  Title  Insurance  &  Trust  Company  [p.  17]  and 
that  a  meeting  of  the  Board  of  Directors  of  the  South- 
land Company  and  a  recessed  meeting  of  the  Board 
of  Directors  of  Beverly  Hills  Federal  Savings  &  Loan 
Association  were  held  on  a  certain  day  at  Title  Insur- 
ance &  Trust  Company  in  Los  Angeles  [p.  17]. 

As  stated  by  Appellant  at  page  21  of  its  Brief  the 
only  controversy,  and  only  claim  upon  which  jurisdic- 
tion is  based  under  12  U.S.C.A.  1464(d)(1)  relates 
to  whether  or  not  the  defendants  referred  to  in  the 
Brief  of  Appellant  as  the  "Webb"  group  must  account 
to  Beverly  Hills  Federal  Savings  &  Loan  Association 
for  secret  profit  realized  in  their  dealings  with  Beverly 
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Hills  Federal  Savings  &  Loan  Association  and  the 
Southland  Company.  No  contention  is  made  by  any 
party  of  any  controversy  as  to  Title  Insurance  &  Trust 
Company.  Appellant's  claim  against  Title  Insurance 
&  Trust  Company,  if  such  can  be  denoted  a  claim, 
being  wholly  independent  of  any  claim  by  appellant 
against  the  Federal  Home  Loan  Bank  Board  or  of  the 
claim  of  the  Federal  Home  Loan  Bank  Board  against 
Appellant  or  the  "Webb  Group"  of  defendants  this  ac- 
tion was  properly  dismissed  as  to  Title  Insurance  & 
Trust  Company  by  the  District  Court  for  lack  of  ju- 
risdiction. Hum  V.  Oursler,  289  U.S.  238,  53  S.  Ct. 
586,  77  L.  Ed.  1148(1933). 

II. 
The  District  Court  Does  Not  Have  Jurisdiction  or 
Ancillary  Jurisdiction  Over  Appellant's  Claim 
Against  Title  Insurance  &  Trust  Company  as  a 
Cross  Claim. 

28  U.S.C.A.  1345  does  not  provide  a  basis  of  juris- 
diction in  the  District  Court  for  Appellant's  action 
against  Title  Insurance  &  Trust  Company.  No  relief 
has  been  sought  by  the  Federal  Home  Loan  Bank 
Board  as  to  Title  Insurance  &  Trust  Company  by  its 
answer  or  cross  claim  so  as  to  confer  original  juris- 
diction in  the  District  Court  below.  No  original  ju- 
risdiction having  been  created  by  the  Board's  action, 
no  ancillary  jurisdiction  can  be  said  to  exist  so  as  to 
permit  the  District  Court  to  entertain  Beverly  Hills 
Federal  Savings  &  Loan  Association's  claim  asserted 
against  Title  Insurance  &  Trust  Company.  Dismissal 
of  the  action  of  Beverly  Hills  Federal  Savings  &  Loan 
Association  as  to  Title  Insurance  &  Trust  Company 
was  proper  by  the  District  Court. 
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Conclusion. 

There  being  no  claim  of  diversity  jurisdiction  in 
this  action  and  no  contention  of  a  violation  of  any 
federal  statute,  rule  or  regulation,  this  action  as  to 
Title  Insurance  &  Trust  Company  was  properly  dis- 
missed by  the  District  Court  and  such  action  should  be 
affirmed  on  appeal. 

Respectfully  submitted, 

Paul,  Hastings,  Janofsky  & 

Walker, 
Lee  G.  Paul, 
Robert  G.  Lane, 

Attorneys  for  Appellee,  Title 
Insurance  &  Trust  Co. 


Certificate. 

I  certify  that  in  connection  with  the  preparation  of 
this  brief,  I  have  examined  Rules  18,  19,  and  39  of 
the  United  States  Court  of  Appeals  for  the  Ninth 
Circuit,  and  that,  in  my  opinion,  the  foregoing  brief 
is  in  full  compliance  with  those  rules. 

Robert  G.  Lane 
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Issue  Presented  for  Review. 

1.  Was  the  Judgment  of  the  District  Court  dismiss- 
ing for  lack  of  jurisdiction,  the  action  upon  the  Sec- 
ond Amended  and  Supplemental  Complaint  against  the 
appellees,  correct? 

Statement  of  the  Case. 

Appellant's  Opening  Brief  recites  as  facts  much  that 
is  not  a  proper  part  of  the  record  on  this  appeal  and 
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much  that  has  no  bearing  upon  the  issue  which  is  pre- 
sented for  review/ 

Rather  than  comment  upon  the  improper  and  the  ir- 
relevant, we  shall  state  the  pleadings,  the  documents  and 
the  evidence  upon  which  Judge  Whelan  properly  con- 
cluded that  jurisdiction  is  lacking. 

This  case  began  in  1962  by  the  filing  of  a  Com- 
plaint by  the  Beverly  Hills  Federal  Savings  and  Loan 
Association  against  the  Federal  Home  Loan  Bank 
Board.  The  Association  asserted  that  the  Board  had 
incorrectly  charged  the  Association  with  improper  acts 
and  practices;  the  Association  asked  that  the  District 
Court,  pursuant  to  12  U.S.C.A.  1464(d)(1),  declare 
that  the  Association,  its  officers  and  directors  had  not 
acted  wrongfully. 

The  Complaint  was  superseded  by  a  First  Amended 
Complaint,  also  filed  in  1962,  and  later,  in  1965,  by  a 
Second  Amended  and  Supplemental  Complaint.  It,  to- 
gether with  its  Exhibits,  is  reproduced  as  Appendix 
"A"  to  this  Brief,  and  we  will  refer  to  it  by  reference 
to  that  Appendix.  Because  the  Second  Amended  and 
Supplemental  Complaint  completely  supersedes  the  ear- 
lier charges,  we  shall  refer  only  to  it. 

Judge  Whelan,  in  the  District  Court,  held  that  the 
Second  Amended  and  Supplemental  Complaint  did  not 


^Between  pages  6  and  17  Appellant's  Opening  Brief  is  a 
lengthy  discussion  of  matters  contained  in  the  depositions  of 
Eugene  Webb,  Norman  Kull,  Bart  Lytton  and  Thomas  Clarke. 
There  was  never  introduced  at  the  hearing,  and  there  is  there- 
fore no  basis  in  this  Court  to  recite  the  deposition  testimony 
which  comprises  the  large  majority  of  Appellant's  Opening  Brief. 

The  issue  before  Judge  Whelan  in  the  trial  court  was  framed 
by  the  pleadings  before  him  and  upon  evidence  produced  during 
the  course  of  the  hearing. 


substantially   assert   jurisdiction   against   the   appellees, 
and  he  dismissed  it  as  against  them.^ 

The  Second  Amended  and  Supplemental  Complaint 
was  filed  May  10,  1965  [C.T.  750,  Appendix  "A"].  It 
alleged  jurisdiction  under  §§1464  and  1464(d)(1)  of 
12  U.S.C.A.  The  gist  of  it  and  the  claim  of  the  plain- 
tiff it  asserts  is  not  a  grievance  against  the  Bank  Board. 
Paragraph  4  (Appdx  A-2)  alleges  that  the  Bank 
Board  is  an  independent  agency  of  the  executive  branch 
of  the  United  States  Government;  and  that  it  is  sub- 
ject to  suit  in  the  Federal  District  Court.  Paragraphs 
6  and  7  (Appdx  A-2)  make  the  allegation  that  during 
the  time  prior  to  March  14,  1961,  defendants  Eugene 
Webb,  Jr.  and  Marguerite  R.  Webb  had  the  control  of 
the  Association;  that  they  together  with  appellees  Mat- 
thews, Rufi  and  Jones  were  the  directors  of  the  Asso- 
ciation. 

Paragraphs  8  and  9  (Appdx  A-2-3)  allege  that  at 
sometime  prior  to  March  14,  1961,  Southland  Com- 
pany was  formed ;  that  it  engaged  in  mortgage, 
insurance,  and  escrow  business  for  which  the  Associa- 
tion was  the  major  source  of  business;  that  the  stock 
ownership  of  Southland  Company  was  in  a  trust  for  the 


^Although  this  Court  has  had  the  case  before  it  on  two  previous 
occasions,  neither  involved  the  issue,  the  pleadings  nor  the  facts 
which  are  fundamental  to  this  appeal.  In  Reich  v.  Webb  (9th 
Cir.  1964)  336  F.  2d  153,  this  Court  affirmed  the  denial  of  a 
savings  account  depositor  of  the  Association  to  intervene.  The 
issues  related  to  adequacy  or  representation  under  Rule  24  of 
FRCP.  In  Webb  v.  Beverly  Hills  Federal  Savings  and  Loan 
Association  (9th  Cir.  1966)  364  F.  2d  146,  this  Court  affirmed 
the  refusal  to  dismiss  the  Webb  Group  because  the  other  alleged 
wrongdoers  had  been  voluntarily  dismissed  by  the  Association  and 
by  the  Bank  Board.  Both  of  these  appeals  predate  the  filing  of 
the  Second  Amended  and  Supplemental  Complaint  which  is  the 
foundation  of  the  Judgment  of  Dismissal  which  Appellant  seeks 
to  reverse. 


benefit  of  the  children  of  Mr.  and  Mrs.  Webb,  and  of 
which  they  and  Title  Insurance  and  Trust  Company 
(appellee  in  consolidated  appeal  22404)  were  the  trus- 
tees. 

About  March  14,  1961,  according  to  paragraph  10, 
Mr.  and  Mrs.  Webb  sold  the  "control"  of  the  Associa- 
tion to  Lytton  Financial  Corporation  for  $1,800,000.  It 
alleges  that  tlie  sale  involved  the  transfer  of  the 
Southland  Company  stock  to  Lytton  Financial  for  a 
stated  price  of  $1,500,000  and  the  execution  of  an  em- 
ployment agreement  by  which  Lytton  Financial  was  to 
pay  Mr.  and  Mrs.  Webb  $300,000.  It  is  claimed  by  the 
Association  (Appdx  A-4-5)  that  the  sole  purpose  of  the 
transaction  was  to  transfer  control  of  the  Association  to 
Lytton  Financial.  The  sale,  according  to  the  allega- 
tions, required  Mr.  and  Mrs.  Webb  to  do  what  was  nec- 
essary to  maintain  the  business  relationship  between  the 
Association  and  Southland  Company.  Concurrently 
with  the  sale,  Mr.  and  Mrs.  Webb,  Mr.  Matthews,  Mr. 
Rufi  and  Dr.  Jones  (referred  to  collectively  in  plead- 
ings and  briefs  as  the  "Webb  Group")  resigned  as  di- 
rectors of  the  Association,  and  were  replaced  by  per- 
sons selected  by  Lytton  Financial.  Paragraph  10  con- 
cludes that  this  transaction  was  a  subterfuge  for  the 
sale  of  the  control  of  the  Association. 

Paragraph  12  (Appdx  A-5)  alleges  that  the  trans- 
action was  a  violation  of  law,  of  the  Board's  rules  and 
regulations,  and  the  Association's  By-laws — which  ones 
it  does  not  say. 

Paragraphs  15  and  16  (Appdx  A-6)  state  that  the 
Board,  in  January  and  March  of  1962,  adopted  resolu- 
tions that  the  transaction  violated  its  rules  and  advised 
^he    Association    and    the    Webb    Group    that    it,    the 
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Board,  would  conduct  a  hearing  and  take  action  to  cor- 
rect the  claimed  improprieties.  The  Association,  ac- 
cording to  paragraph  17  (Appdx  A-7)  brought  the  ac- 
tion in  the  District  Court  to  obtain  declaratory  relief 
that  the  transaction  was  valid  and  proper.^ 

The  allegations  then  state  that  in  early  1965  the  As- 
sociation and  the  Board  attempted  to  correct  the 
claimed  violations  and  entered  into  a  written  agree- 
ment by  which  the  Association  purchased,  for  $1,- 
500,000  from  Lytton  Financial  its  stock  in  the  South- 
land Company,  and  the  Lytton  group  of  directors 
resigned  in  favor  of  a  "public  interest"  board  of  di- 
rectors. The  action  was  then  dismissed  against  Lytton 
Financial  and  the  entire  Lytton  group,  in  accordance 
with  the  terms  of  the  agreement  that  had  been  made.* 

Paragraph  22  (Appdx  A-8)  alleges  the  nature  of 
the  controversy  which  plaintiff  contends  exists  and 
concerning  which  it  seeks  declaratory  relief  and  com- 
pensatory damages  from  the  Webb  Group  of  $1,800,000. 
Paragraph  22  reads  as  follows : 

"A  bona  fide  controversy  exists  between  the 
plaintiff  ASSOCIATION  and  defendants  with  re- 
spect to  the  remainder  of  the  violations  and 
charges  specified  in  Exhibits  'A'  and  'B'.  Plain- 
tiff contends  that  the  sale  of  control  of  plaintiff 
ASSOCIATION  is  in  violation  of  the  law  and  the 
Rules  and  Regulations  of  the  BOARD  and  the  By- 
Laws  of  plaintiff  ASSOCIATION,  and  that  de- 


'To  this  point  the  allegations  show  that  in  1962  a  true  dispute 
between  the  Association  and  the  Board  existed.  The  jurisdic- 
diction  to  file  the  original  Complaint  under  12  U.S.C.A.  1264 
(d)(1)  was  clear  because  a  true  controversy  existed. 

*CIear  on  the  face  of  the  pleadings  is  that  the  controversy 
between  the  Association  and  the  Board  has  dissolved ;  a  settle- 
ment has  been  made.  Jurisdiction,  say  we,  and  said  Judge  Whelan 
has  gone. 


fendants  EUGENE  WEBB,  JR.,  MARGUERITE 
R.  WEBB,  RICHARDS  MATTHEWS,  JR., 
ROBERT  G.  RUFI  and  EUGENE  C.  JONES 
are  jointly  and  severally  liable  to  plaintiff  AS- 
SOCIATION for  the  sum  of  One  Million  Eight 
Hundred  Thousand  Dollars  ($1,800,000)  held  in 
trust  for  plaintiff  ASSOCIATION.  Plaintiff 
ASSOCIATION  is  informed,  believes  and  alleges 
that  the  BOARD  concurs  in  this  contention  of 
plaintiff  ASSOCIATION,  but  makes  additional 
and  further  contentions  with  respect  to  the  viola- 
tions alleged  in  Exhibit  'A'  and  'B'.  Defendants 
EUGENE  WEBB,  JR.,  and  MARGUERITE  R. 
WEBB,  RICHARDS  MATTHEWS,  JR.,  ROB- 
ERT G.  RUFI  and  EUGENE  C.  JONES  con- 
tend that  the  sale  was  valid  and  lawful,  that 
they  did  not  violate  the  law  or  the  Rules  and 
Regulations  of  the  BOARD  or  the  By-Laws  of 
plaintiff  ASSOCIATION,  and  that  they  are  not 
liable  for  the  sum  of  One  Million  Eight  Hundred 
Thousand  Dollars  ($1,800,000),  or  any  other 
amount." 

The  Second  Amended  and  Supplemental  Complaint 
prays  judgment  for  declaratory  relief  that  the  sale  was 
in  violation  of  the  rules  and  regulations  of  the  Board 
and  of  the  By-laws  of  the  Association  and  asks 
the  Court  to  determine  that  the  sum  of  $1,800,000  is 
held  in  trust  for  the  Association.  It  also  asks  judg- 
ment in  the  amount  of  $1,800,000  against  each  of  the 
individuals  in  the  Webb  Group. 

No  relief  is  sought  against  the  Federal  Home  Loan 
Bank  Board  and  no  dispute  with  the  Federal  Home 
Loan  Bank  Board  is  in  any  manner  alleged  in  the 
Second  Amended  and  Supplemental  Complaint. 


— 7— 

The  Answer  by  the  Bank  Board  (x\ppdx  B-43)  is 
equally  illuminating  on  the  question  of  whether  or  not 
a  dispute  between  the  Asociation  and  the  Bank  Board 
exists.  It  was  filed  November  23,  1966.  It  admits  all 
the  charging  allegations  in  the  Second  Amended  and 
Supplemental  Complaint.  When,  however,  the  allega- 
tions of  paragraph  22  are  met,  the  Answer  of  the  Bank 
Board  states:  (Appdx  B-52) 

"22  The  Defendant,  Federal  Home  Loan  Bank 
Board  admits  the  allegations  contained  in  para- 
graph 22  of  the  complaint  but  more  affirmatively 
avers  that  there  are  other  extant  controversies 
which  are  evident  from  a  comparison  of  the  Second 
Amended  and  Supplemental  Complaint  of  the  plain- 
tiff, Association  with  the  currently  outstanding 
Cross-Claims  of  the  Defendant,  Federal  Home 
Loan  Bank  Board  as  to  the  Defendants,  Eugene 
Webb,  Jr.,  Marguerite  R.  Webb,  Richards  Mat- 
thews, Jr.,  Robert  G.  Rufi  and  Eugene  C.  Jones, 
as  well  as  this  pleading  of  the  Defendant,  Federal 
Home  Loan  Bank  Board,  a  regulatory  agency 
charged  with  the  supervision  of  federally-chartered 
Savings  and  Loan  Associations,  which  is  asserting 
broader  and  more  extensive  claims  than  the  plain- 
tiff, Association  whose  claims  from  an  examina- 
tion of  the  Second  Amended  and  Supplemental 
Complaint  are  of  a  more  narrow  scope  by  virtue  of 
its  status  as  a  thrift  institution  rather  than  a 
regulatory  agency,  with  the  exception  that  the  De- 
fendant, Federal  Home  Loan  Bank  Board  has  not 
asserted  claims  for  punitive  or  compensatory  dam- 
age against  the  defendants,  Richards  Matthews,  Jr., 
Robert  G.  Rufi  or  Eugene  C.  Jones." 


The  prayer  in  the  Answer  also  makes  it  abundantly 
clear  that  the  relief  sought  by  the  Bank  Board  is  parallel 
to  that  sought  by  the  Association.  The  Bank  Board 
goes  farther  than  the  Association  to  the  extent  of  ask- 
ing that  the  Webb  Group  never  again  be  given  any 
position  of  responsibility  or  trust  or  management  of  the 
Association,  and  that  the  Court  enter  a  judgment  for 
punitive  damages  against  Mr.  and  Mrs.  Webb  for 
violation  of  their  fiduciary  duties  but  in  an  amount  not 
specified  even  in  the  prayer  of  the  Complaint.^ 

The  Webb  Group  in  late  1955  filed  a  Motion  to  Dis- 
miss the  Second  Amended  and  Supplemental  Complaint 
for  lack  of  federal  jurisdiction.  After  extensive  brief- 
ing argimient,  Judge  Whelan  ordered  a  hearing  and 
trial  on  the  jurisdictional  issue.  Evidence  and  testi- 
mony was  produced  upon  which  he  concluded  that  no 
controversy  existed  between  the  Association  and  the 
Board.  Judge  Whelan  filed  a  Memorandum  Decision 
and  Opinion,  printed  as  Appendix  "C"  to  this  brief, 
in  which  he  said  (Appdx  C-57)  : 

"The  evidence  here  establishes  that  there  is  not 
any  real  controversy  between  plaintiff  and  the 
FEDERAL  HOME  LOAN  BANK  BOARD 
to  give  this  Court  Federal  jurisdiction  of  plaintiff's 
action.  While  the  plaintiff  and  the  BOARD  refer 
to  some  controversy,  it  is  clear  that  such  contro- 
versy is  fanciful  at  the  best." 


^These  latter  two  minor  differences  between  the  position  of 
the  Bank  Board  and  the  position  of  the  Association  are  the  dif- 
ferences which  Judge  Whelan  characterized  in  his  Memorandum 
Opinion  as  being  "fanciful  at  the  best"  (Appdx  C-57) . 


Judge  Whelan's  Memorandum  Decision  and  Opinion 
rejects  all  plaintiff's  claims  of  subject  matter  jurisdic- 
tion. It  considers  the  claims  of  federal  question  juris- 
diction, pendent  jurisdiction,  ancillary  jurisdiction  and 
the  doctrine  of  relation  back.  All  are  found  wanting. 
As  Appendix  '*C"  demonstrates,  all  plaintiff's  claims 
were  given  thorough  consideration  and  scholarly  at- 
tention. The  Decision  and  the  Judgment  of  Dismissal 
which  followed  were  the  result  of  mature  and  careful 
thought. 

Summary  of  Argument. 

The  Memorandum  Decision  and  Opinion  by  Judge 
Whelan  contains  a  thorough  review  of  the  pertinent 
pleadings,  the  evidence  on  the  jurisdictional  question  and 
the  basis  upon  which  he  concluded  there  was  no  sub- 
ject matter  jurisdiction  of  the  Second  Amended  and 
Supplemental  Complaint  against  the  Webb  Group. 

The  Memorandum  Opinion  found  no  diversity  of 
citizenship  and  no  jurisdiction  based  upon  the  existence 
of  a  federal  question.  The  Association  in  its  Opening 
Brief  does  not  now  assert  federal  jurisdiction  on  either 
of  these  two  bases. 

What  the  Association  now  contends  is  that  jurisdic- 
tion exists  by  reason  of  ancillary  jurisdiction.  It  ar- 
gues that  because  there  is  a  dispute  between  the  Asso- 
ciation and  the  Bank  Board,  there  is,  therefore,  juris- 
diction for  the  Association  to  join  a  claim  it  has  against 
the  Webb  Group.  This  argument  before  Judge  Whelan 
was  without  success.     He  held  a  trial  on  the  very  is- 
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sue  of  whether  or  not  a  dispute  existed  between  the  As- 
sociation and  the  Bank  Board.  Upon  the  conclusion  of 
that  trial,  he  found  the  contention  of  a  controversy  to 
be  groundless.  (Appdx  C-57) 

The  determination  by  Judge  Whelan  that  no  contro- 
versy existed  between  the  Association  and  the  Bank 
Board  upon  the  Second  Amended  and  Supplemental 
Complaint  was  based  upon  his  analysis  of  the  Second 
Amended  and  Supplemental  Complaint  and  the  posi- 
tion taken  by  the  Bank  Board.  He  concluded  that  the 
Association  and  the  Bank  Board  were,  in  effect,  taking 
a  completely  parallel,  if  not  identical,  position.  Only  in 
two  narrow  areas  was  there  even  a  suggestion  of  dif- 
ference between  them.  (Appdx  C-57-58).  One  was  that 
the  Bank  Board  was  contending  that  the  Association 
should  never  again  employ  any  members  of  the  Webb 
Group,  when,  of  course,  the  evidence  showed  at  the 
hearing  that  neither  the  new  management  of  the  Asso- 
ciation nor  any  one  connected  with  the  Webb  Group  had 
any  intention  whatsoever  in  the  foreseeable  future  that 
the  Webb  Group  would  ever  be  asked  to  be  employed 
by  the  Association  in  any  capacity.  Judge  Whelan 
found  that  there  was  no  substantial  controversy  between 
the  Association  and  the  Bank  Board  on  this  score. 

The  second  area  where  it  was  contended  that  a  dif- 
ference of  opinion  between  the  Bank  Board  and  the  Asso- 
ciation existed  was  in  reference  to  punitive  damages. 
The  Second  Amended  and  Supplemental  Complaint  did 
not  seek  punitive  damages  from  the  Webb  Group;  the 
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Bank  Board's  answer  said  the  Webb  Group  should  be 
liable  for  punitive  damages.  Judge  Whelan  found,  on 
the  evidence  produced  at  the  hearing,  that  this  was  not 
the  kind  of  controversy  which  justified  the  exercise  of 
federal  jurisdiction.  Upon  these  contentions,  this  evi- 
dence and  a  full  and  complete  hearing,  Judge  Whelan 
concluded  there  was  no  real  controversy  between  the 
Bank  Board  and  the  Association  which  would  invoke 
federal   jurisdiction. 

Appellant's  Opening  Brief  does  not  question  the  find- 
ing that  there  is  no  real  controversy  between  the  Asso- 
ciation and  the  Bank  Board.  The  Association  does  not 
question  the  sufficiency  of  the  evidence,  nor  does  it 
assert  that  there  is,  in  reality,  a  controversy  between 
it  and  the  Bank  Board. 
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ARGUMENT. 

I. 

The  Second  Amended  and  Supplemental  Complaint 
Asserts  No  Claim  Arising  Under  the  Constitu- 
tion or  Laws  of  the  United  States. 

The  Second  Amended  and  Supplemental  Complaint 
does  not  allege  as  a  basis  of  jurisdiction  the  existence 
of  a  federal  question  under  28  U.S.C.A.  Section  1331. 
The  crux  of  the  Association's  claim  against  the  Webb 
Group  is  a  violation  of  common  law  and  California 
duties  and  responsibilities  of  officers  and  directors.  Al- 
though federal  question  jurisdiction  was  asserted  by  the 
Association  in  the  District  Court,  it  was  expressly  re- 
jected by  Judge  Whelan  and  is  not  urged  by  the  As- 
sociation in  its  Opening  Brief. 

II. 

The  Doctrine  of  Pendent  Jurisdiction 
Is  Not  Applicable. 

The  doctrine  of  pendent  jurisdiction  set  forth  in  the 
leading  case  of  Hum  v.  Oiirsler,  289  U.S.  238,  58  S.Ct. 
586,  77  L.Ed.  1148  (1933),  is  not  applicable  to  the  Sec- 
ond Amended  and  Supplemental  Complaint  and  was 
found  by  Judge  Whelan  in  his  Memorandum  Opin- 
ion not  to  be  applicable  (Appdx  C-57)  The  two 
prerequisites  to  the  court  obtaining  jurisdiction  over  a 
claim  not  otherwise  subject  to  the  court's  jurisdiction, 
but  where  joined  with  one  over  which  the  court  has 
jurisdiction,  are  that  it  must  be  joined  with  a  fed- 
eral claim  of  substance  and  that  the  federal  claim  with 
which  it  is  joined  must  be  such  as  to  constitute  the  two 
of  them  as,  in  effect,  a  single  cause  of  action. 
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The  short  answer  to  any  claim  of  pendent  jurisdiction 
here  is  that  the  Association  does  not  assert  any  federal 
claim  to  which  a  common  law  claim  may  append  itself. 
The  Second  Amended  and  Supplemental  Complaint  as- 
serts a  single  claim  against  the  Webb  Group,  and  that 
is  a  claim  founded  upon  common  law  and  California 
statutory  obligations. 

III. 

The  Doctrine  of  Ancillary  Jurisdiction 

Does  Not  Apply. 

At  the  outset  of  the  case  in  1962  the  Association 
claimed  that  a  dispute  existed  between  it  and  the  Bank 
Board  and  that  this  dispute  was  one  over  which  the 
District  Court  had  subject  matter  jurisdiction  pursuant 
to  12  U.S.C.A.  1464(d)(1).  It  was  correct.  12 
U.S.C.A.  1464(d)(1)  clearly  provides  for  subject  mat- 
ter jurisdiction  where  the  Board  has  asserted  violations 
of  law  and  regulation  and  the  Association  disputes  the 
oard's  claim.* 


^Section   1464(d)(1),  before  its  amendment  in   1966,  read  as 
follows : 

"The  Board  shall  have  power  to  enforce  this  section  and 
rules  and  regiilations  made  hereunder.  In  the  enforcement 
of  any  provision  of  this  section  or  rules  and  regulations  made 
hereunder,  or  any  other  law  or  regulation,  and  in  the 
administration  of  conservatorships  and  receiverships  as  pro- 
vided in  paragraph  (2)  of  this  subsection,  the  Board  is 
authorized  to  act  in  its  own  name  and  through  its  own 
attorneys.  The  Board  shall  have  power  to  sue  and  be  sued, 
complain  and  defend  in  any  court  of  competent  jurisdiction 
in  the  United  States  or  its  territories  or  possessions  or  the 
Commonwealth  of  Puerto  Rico.  It  shall  by  fomial  resolution 
state  any  alleged  violation  of  law  or  regulation  and  give 
written  notice  to  the  association  concerned  of  the  facts  alleged 
to  be  such  violation,  except  that  the  appointment  of  a  Super- 
visory Representative  in  Charge,  a  conservator  or  a  receiver 
shall  be  exclusively  as  provided  in  paragraph  (2)  of  this 
(This  footnote  is  continued  on  the  next  page) 


Throughout  this  statute,  constant  reference  is  made 
to  the  Bank  Board  and  associations  as  adversaries.  The 

subsection.  Such  association  shall  have  thirty  days  within 
which  to  correct  the  alleged  violation  of  law  or  regulation 
and  to  perform  any  legal  duty.  If  the  association  concerned 
does  not  comply  with  the  law  or  regulation  within  such  period, 
then  the  Board  shall  give  such  association  twenty  days' 
written  notice  of  the  charges  against  it  and  of  a  time  and 
place  at  which  the  Board  will  conduct  a  hearing  as  to  such 
alleged  violation  of  duty.  Such  hearing  shall  be  in  the  Federal 
judicial  district  of  the  association  unless  it  consents  to  an- 
other place  and  shall  be  conducted  by  a  hearing  examiner  as 
is  provided  by  the  Administrative  Procedure  Act.  The  Board 
or  any  member  thereof  or  its  designated  representative  shall 
have  power  to  administer  oaths  and  affirmations  and  shall 
have  power  to  issue  subpenas  and  subpenas  duces  tecum,  and 
shall  issue  such  at  the  request  of  any  interested  party,  and 
the  Board  or  any  interested  party  may  apply  to  the  United 
States  district  court  of  the  district  where  such  hearing  is 
designated  for  the  enforcement  of  such  subpena  or  subpena 
duces  tecum  and  such  courts  shall  have  power  to  order  and 
require  compliance  therewith.  A  record  shall  be  made  of 
such  hearing  and  any  interested  party  shall  be  entitled  to 
a  copy  of  such  record  to  be  furnished  by  the  Board  at  its 
reasonable  cost.  After  such  hearing  and  adjudication  by  the 
Board,  appeals  shall  lie  as  is  provided  by  the  Administrative 
Procedure  Act,  and  the  review  by  the  court  shall  be  upon 
the  weight  of  the  evidence.  Upon  the  giving  of  notice  of 
alleged  violation  of  law  or  regulation  as  herein  provided, 
either  the  Board  or  the  association  affected  may,  within 
thirty  days  after  the  service  of  said  notice,  apply  to  the 
United  States  district  court  for  the  district  where  the  as- 
sociation is  located  for  a  declaratory  judgment  and  an  in- 
junction or  other  relief  with  respect  to  such  controversy,  and 
said  court  shall  have  jurisdiction  to  adjudicate  the  same  as 
in  other  cases  and  to  enforce  its  orders.  The  Board  may 
apply  to  the  United  States  district  court  of  the  district  where 
the  association  affected  has  its  home  office  for  the  enforce- 
ment of  any  order  of  the  Board  and  such  court  shall  have 
power  to  enforce  any  such  order  which  has  become  final. 
The  Board  shall  be  subject  to  suit  by  any  Federal  savings  and 
loan  association  with  respect  to  any  matter  under  this  section 
or  regulations  made  thereunder,  or  any  other  law  or  regula- 
tion, in  the  United  States  district  court  for  the  district 
where  the  home  office  of  such  association  is  located,  and 
may  be  served  by  serving  a  copy  of  process  on  any  of  its 
agents  and  mailing  a  copy  of  such  process  by  registered  mail, 
to  the  Federal  Home  Loan  Bank  Board,  Washington,  Dis- 
trict of  Columbia." 
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entire  section  makes  its  purpose  quite  clear — the  settle- 
ment of  disputes  between  the  Bank  Board  and  the  as- 
sociations only.  This  intention  is  confirmed  by  the  His- 
torical Note  to  12  U.S.C.A.  1464,  which  reads: 

"Subsec.  (d)  amended  generally  by  Act  Aug  2, 
1954,  §  503(2),  to  provide  a  means  by  adminis- 
trative and  court  proceedings  whereby  the  Board 
may  enforce  compliance  with  law  and  regulations 
by  Federal  savings  and  loan  associations  ..." 

Nothing  is  said  about  suits  by  or  against  individuals. 
No  case  has  been  cited  by  the  Association  and  none  can 
be  found  in  which  individuals  had  sued,  or  been  sued  by, 
the  Bank  Board  under  Section  1464(d)(1). 

The  statutory  remedy  the  Bank  Board  has  for  wrong- 
ful activities  by  association  officers  is  in  12  U.S.C.A. 
1464(d)(2).  This  section  establishes  grounds  for 
appointing  a   conservator   and   after   hearing.'' 


''It  reads: 

"The  grounds  for  the  appointment  of  a  conservator  or 
receiver  for  a  Federal  savings  and  loan  association  shall  be 
one  or  more  of  the  following  :  (i)  insolvency  in  that  the  assets 
of  such  association  are  less  than  its  obligations  to  its  creditors 
and  others,  including  its  members;  (ii)  violation  of  law  or 
of  a  regulation;  (iii)  the  concealment  of  its  books,  records, 
or  assets  or  the  refusal  to  submit  its  books,  papers,  rec- 
ords, or  affairs  for  inspection  to  any  examiner  or  lawful 
agent  appointed  by  the  Federal  Home  Loan  Bank  Board ; 
and  (iv)  unsafe  or  unsound  operation.  The  Board  shall  have 
exclusive  jurisdiction  to  appoint  a  Supervisory  Representa- 
tive in  Charge,  conservator,  or  receiver.  If,  in  the  opinion 
of  the  Board,  a  ground  for  the  appointment  of  a  conservator 
or  receiver  as  herein  provided  exists  and  the  Board  deter- 
mines that  an  emergency  exists  requiring  immediate  action, 
the  Board  is  authorized  to  appoint  ex  parte  and  without 
notice  a  Supervisory  Representative  in  Charge  to  take  charge 
of  said  association  and  its  affairs  who  shall  have  and  exercise 
all  the  powers  herein  provided  for  conservators  and  receivers. 
Unless  sooner  removed  by  the  Board,  such  Supervisory 
(This  footnote  is  continued  on  the  next  page) 
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If  there  existed  a  valid  substantial  dispute  between 
the  Association  and  the  Bank  Board,  there  might  be 
some  validity  in  an  assertion  that  either  the  Associa- 
tion or  the  Bank  Board  could  join  other  parties  neces- 
sary for  a  complete  determination  of  the  dispute  or  a 

Representative  in  Charge  slnall  hold  office  until  a  conservator 
or  receiver,  appointed  hy  the  Board  after  notice  as  herein 
provided,  takes  charge  of  the  association  and  its  affairs,  or 
for  six  months,  or  until  thirty  days  after  the  termination  of 
the  administrative  hearing  and  final  proceedings  herein  pro- 
vided, or  until  sixty  days  after  the  final  termination  of  any 
litigation  affecting  such  temporary  appointment,  whichever 
is  longest.  The  Board  shall  have  the  power  to  appoint  a 
conservator  or  receiver  but  no  such  appointment  of  a  con- 
servator or  receiver  shall  be  made  except  pursuant  to  a 
formal  resolution  of  the  Board  stating  the  grounds  therefor 
and  except  notice  thereof  is  given  to  said  association  stating 
the  grounds  therefor  and  until  an  opportunity  for  an  admin- 
istrative hearing  thereon  is  afforded  to  said  association. 
Such  hearing  shall  be  held  in  accordance  with  the  pro- 
visions of  the  Administrative  Procedure  Act  and  shall  be 
subject  to  review  as  therein  provided  and  the  review  by  the 
court  shall  be  upon  the  weight  of  the  evidence.  A  conservator 
shall  have  all  the  powers  of  the  members,  the  directors,  and 
officers  of  the  Federal  association  and  shall  be  authorized  to 
operate  it  in  its  own  name  or  conserve  its  assets  in  the  man- 
ner and  to  the  extent  authorized  by  the  Board.  The  Board 
shall  appoint  only  the  Federal  Savings  and  I^oan  Insurance 
Corporation  as  receiver  for  any  Federal  savings  and  loan  as- 
sociation, which  shall  have  power  as  receiver  to  buy  at  its  own 
sale  subject  to  approval  by  the  Board.  With  the  consent  of 
the  association  expressed  by  a  resolution  of  the  board  of 
directors  or  of  its  members,  the  Board  is  authorized  to 
appoint  a  conservator  or  receiver  for  a  Federal  association 
without  notice  and  without  hearing.  The  Board  shall  have 
power  to  make  rules  and  regulations  for  the  reorganization, 
merger,  and  liquidation  of  Federal  associations  and  for  such 
associations  in  conservatorship  and  receivership  and  for  the 
conduct  of  conservatorshi]is  and  receiverships.  Whenever  a 
Supervisory  Representative  in  Charge,  conservator,  or  re- 
ceiver, appointed  by  the  Board  pursuant  to  the  provisions  of 
this  section,  demands  possession  of  the  property,  business 
and  assets  of  any  association,  the  refusal  of  any  officer,  agent, 
employee,  or  director  of  such  association  to  comply  with  the 
demand  shall  be  punishable  by  a  fine  of  not  more  than  $1 ,000 
or  liy  imprisonment  for  not  more  than  one  year  or  both  by 
such  fine  and  imprisonment." 
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complete  and  effective  granting  of  relief.  But,  as  the 
pleadings  before  Judge  Whelan  at  the  hearing  showed, 
there  was  no  real  dispute  between  the  Association  and 
the  Bank  Board.  The  dispute  which  once  existed  and 
had  been  specified  in  the  original  complaint  had  van- 
ished by  the  time  of  the  Second  Amended  and  Supple- 
mental Complaint  because  of  the  settlement  which  had 
been  reached  between  the  Association  and  the  Bank 
Board  in  early  1965.  Judge  Whelan  specifically  found 
that  there  was  no  real  controversy.  Absent  such  a  con- 
troversy, it  necessarily  follows  that  there  was  no  fed- 
eral jurisdiction  asserted  in  the  Second  Amended  and 
Supplemental  Complaint  to  which  a  claim  against  the 
Webb  Group  by  the  Association  could  be  an  ancillary 
claim. 

Appellant  argues  (Brief,  page  22)  that  once  the  As- 
sociation and  the  Board  have  a  difference  on  any  mat- 
ter, the  Association,  ipso  facto,  has  jurisdiction  to  bring 
suit  in  the  District  Court  against  any  party  it  claims 
to  be  involved  in  the  dispute.  That  is  certainly  not 
what  1464  (d)(1)  says;  it  is  not  reasonably  inferred 
from  the  language  in  1464  (d)(1).  Quite  to  the  con- 
trary, 1464(d)(1)  speaks  only  of  disputes  between  the 
Association  and  the  Bank  Board.  It  provides  in  effect 
a  "safety  valve"  for  the  Association.  Rather  than  meet 
the  Board's  charges  in  a  Board  hearing,  the  Associa- 
tion can  assert  jurisdiction  of  an  impartial  tribunal  to 
determine  the  validity  of  the  Board's  dispute  with  the 
Association. 
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IV. 

The  Bank  Board's  Cross-Claim  Against  the  Webb 
Group  Does  Not  Create  Ancillary  Jurisdiction 
for  the  Second  Amended  and  Supplemental 
Complaint. 

Having  failed  to  establish  federal  jurisdiction  by  al- 
leging a  real  dispute  in  its  pleading,  the  Association  now 
attempts  to  accomplish  the  same  purpose  by  a  reverse 
approach  of  using  the  Bank  Board's  Cross-claim  against 
the  Webb  Group. 

The  Association  makes  the  oblique  argument  (Open- 
ing Brief,  pp.  26-27)  that  the  Bank  Board,  as  an  agency 
of  the  United  States,  is  expressly  authorized  to  sue  by 
an  Act  of  Congress,  28  U.S.C.A.  1345,  and  that  be- 
cause of  this  fact  the  Association  has  ancillary  jurisdic- 
tion to  file  a  complaint  against  the  Webb  Group.  The 
Second  Amended  and  Supplemental  Complaint  does  not 
predicate  jurisdiction  upon  28  U.S.C.A.  1345,  and  does 
not,  therefore  merit  the  requirement  that  the  claimed 
basis  for  jurisdiction,  as  a  matter  of  pleading,  must  ap- 
pear on  the  complaint. 

McNutt  V.  General  Motors  Acceptance  Corp.,  298 

U.S.    178,   56  S.   Ct.   780,  80  L.   Ed.    1135 

(1936); 
Pure  Oil  Co.  v.  Puritan  Oil  Co.  (2nd  Cir.  1942) 

127  F.2d  6; 
Barnhart  v.    Western   Maryland  Ry.    Co.    (4th 

Cir.  1942)  128  F.2d  709.  " 

Whether  the  District  Court  has  jurisdiction  of  the 
Bank  Board's  cross-claim  against  the  Webb  Group  is 
not  an  issue  in  this  appeal.* 


^The  cross-claim  by  the  Bank  Board  against  the  Webb  Group 
has  been  held  by  Judge  Whelan  to  be  jurisdictionally  effective 
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The  Court  on  this  appeal  is  not  required  to  deter- 
mine whether  the  cross-claim  by  the  Bank  Board  against 
the  Webb  Group  asserts  a  matter  over  which  the  Dis- 
trict Court  has  subject  matter  jurisdiction.  This  ap- 
peal should  be  denied  regardless  of  whether  or  not  the 
cross-claim  stands  on  its  own  jurisdiction.  Neverthe- 
less, it  is  appropriate  to  call  this  Court's  attention  to 
the  fact  that  the  entire  framework  of  12  U.S.C.A.  1464 
as  it  read  in  May,  1965,  when  the  Second  Amended  and 
Supplemental  Complaint  was  filed,  is  one  which  limits 
the  Bank  Board's  activities  for  alleged  violations  of 
rules  and  regulations  or  of  law  to  two  remedies.  One 
is  the  notice  of  violation  procedure  which  the  Bank 
Board  folowed  in  this  case  with  an  ultimate  determi- 
nation either  in  a  hearing  before  the  Bank  Board  or  in 
the  District  Court.  The  other  remedy  available  to  the 
Bank  Board  was  that  provided  in  12  U.S.C.A.  1464- 
(d)(2).  establishing  the  grounds  of  the  procedures  for 
the  appointment  of  a  conservator  or  a  receiver  for  the 
Association.  No  specific  authority  is  given  to  the  Bank 
Board  to  sue  third  parties,  and  no  such  authority  can 
be  reasonably  inferred  from  any  section  of  12  U.S.C.A. 
1464. 

It  is  relevant  in  this  connection  that  this  Court  con- 
sider the  amendment  to  12  U.S.C.A.  1464  enacted  in 
1966  as  Public  Law  89-695,  Financial  Institutions 
Supervisory  Act  of  1966.  A  third  remedy  was  given  to 
the  Bank  Board  by  this  amendment,  namely,  the  right 
of  the  Bank  Board,  under  circumstances  where  direc- 

and  the  motion  by  the  Webb  Group  to  dismiss  it  has  been  denied. 
Indeed,  this  Court  may  take  judicial  notice  of  its  own  files  which 
show  that  an  Application  for  Permission  to  Ajipeal  from  that 
ruling  bv  Judge  Whelan  was  denied  on  March  21,  1968.  (File 
No.  M-37"7) 
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tors  or  officers  of  an  association  engage  in  practices  re- 
sulting in  substantial  loss  or  damage  to  the  association 
and  evidencing  a  personal  dishonesty  and  unfitness,  on 
the  part  of  the  individual,  after  hearing,  to  remove  or 
suspend  such  officer  and  director  from  acting  for  the 
association.  Even  this  enlargement  of  the  specified 
rights  of  the  Bank  Board  does  not  include  any  right 
to  take  action  against  the  officer  or  director  by  way  of 
a  civil  suit  against  him.  Senate  Report  No.  1482,  1966 
U.S.  Code  Congressional  and  Administrative  News 
3532  shows  that  the  Congress  was  concerned  with  the 
need  to  provide  a  procedure  which  would  secure  a 
prompt  correction  of  irregular  practices  and  unsafe  op- 
erations of  Associations.  Certainly,  if  Congress  had 
wished  to  provide  for  a  direct  cause  of  action  by  the 
Board  against  directors  and  against  former  directors,  it 
would  have  done  so  in  this  amendment  to  Section  1464. 

The  Association's  argument  that  its  pleading  as  a  plain- 
tiff can  borrow  jurisdiction  from  a  defendants'  cross- 
claim  against  another  defendant  is  not  supported  by 
any  authority.  The  Association  cites  no  authority  for 
this  bold  proposition.  There  is,  however,  authority  to 
the  contrary ;  that  the  main  action  may  not  borrow  juris- 
diction from  the  cross-claim.  When  a  contention  simi- 
lar to  the  Association's  contention  was  raised  in 
Ferrcira  v.  Sazvayaina-Kisen  KK,  D.C.  S.D.N.Y.  1959, 
171  F.  Supp.  96,  Judge  Dimock  answered  it  thusly 
(171  F.  Supp.  96  at  98): 

"Here,  however,  it  is  the  third  party  claim  which 
has  the  requisite  diversity  of  citizenship.  There  is 
no  jurisdiction  to  entertain  the  plaintiff's  action 
on  the  civil  side.  It  is  the  handmaiden  only  who 
has  the  right  to  entry.    The  mistress  who  seeks  en- 
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try  cannot  say  that  she  is  needed  for  the  service 
of  the  handmaiden. 

"The  third  party  claim  cannot  confer  upon  the 
court  jurisdiction  over  the  claim  asserted  by  the 
plaintiff." 

Other  cases  similarly  holding  that  the  jurisdictional 
basis  asserted  in  a  cross-claim  cannot  give  subject  mat- 
ter jurisdiction  to  an  otherwise  deficient  complaint  are: 
Burlingham,  Underwood,  Barron,  Etc.  v.  Lucken- 
hach  S.S.  Co.,  in  D.C.  S.D.N.Y.,  1962,  208 
F.  Supp.  544; 
Maz::elJa  v.  Pan  Occanica  A/S  Panama,  D.C. 
S.C.N. Y.  1964,  2Z2  F.  Supp.  29. 

See  also: 

6  Cyc.  Fed.  Proc.  (3rd  Ed.)  Section  17.71. 

That  the  Bank  Board  may  have  jurisdiction  under 
28  U.S.C.A.  1345  when  it  filed  its  cross-complaint  does 
not  create  jurisdiction  of  the  Court  over  the  complaint 
of  the  Association  under  28  U.S.C.A.  1345.  Acron  In- 
vestments, Inc.  V.  Federal  Savings  &  Loan  Insurance 
Corp.  (9th  Cir.  1966)  263  F.2d  236,  cited  by  the  Asso- 
ciation (Brief,  p.  26),  neither  stands  for  that  proposi- 
tion nor  supports  that  proposition  by  inference.  Acron 
Investments  was  an  action  in  which  the  Federal  Savings 
&  Loan  Insurance  Corporation  brought  suit  to  fore- 
close upon  deeds  of  trust.  That  corporation  was  an 
agency  of  the  United  States  authorized  by  Act  of  Con- 
gress to  bring  suit.  The  fact  that  it  was  bringing 
suit  upon  an  assigned  deed  of  trust  does  not  support 
any  assertion  that  the  assignor  could  have  brought  suit; 
yet,  that  appears  to  be  the  argument  which  the  Asso- 
ciation makes. 
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Finally,  appellant's  claim  that  28  U.S.C.A.  1345 
should  be  given  a  broad  construction  so  that  it  reads, 
in  effect,  that  the  court  has  jurisdiction  over  any  plead- 
ing where  the  United  States  or  its  agencies  are  involved 
finds  no  support  in  any  case  and  is  certainly  contrary 
to  the  language  itself  of  28  U.S.C.A.  1345.  This  argu- 
ment by  appellant  at  page  28  of  its  brief  has  no  merit. 

Conclusion. 

The  Association's  claim  of  subject  matter  jurisdic- 
tion against  the  Webb  Group  is  based  in  part  upon  the 
contention  that  12  U.S.C.A.  1464(d)(1)  confers  fed- 
eral jurisdiction.  As  we  have  shown  in  this  Brief, 
such  jurisdiction  is  completely  dependent  upon  the  ex- 
istence of  a  genuine  controversy  between  the  Associa- 
tion and  the  Bank  Board.  No  such  controversy  ex- 
isted at  the  time  of  the  filing  of  the  Second  Amended 
and  Supplemental  Complaint.  No  such  controversy 
was  alleged  in  that  pleading.  It  follows,  therefore,  that 
jurisdiction  does  not  exist  under  that  statute. 

The  Association  also  contends  that  the  District  Court 
has  jurisdiction  of  the  Bank  Board's  cross-claim  against 
the  Webb  Group  and  that,  therefore,  ancillary  jurisdic- 
tion exists  as  to  the  Association's  Second  Amended 
and  Supplemental  Complaint.  No  authority  is  cited  for 
this  proposition  and  it  puts  the  cart  before  the  horse. 
The  Bank  Board  may  or  may  not  have  jurisdiction  to 
bring  an  action  against  former  directors  of  a  savings 
and  loan  association;  but  whether  it  does  or  does  not 
have  that  jurisdictional  power,  it  cannot  give  jurisdic- 
tion to  a  Complaint  which  otherwise  has  no  jurisdic- 
tional foundation  and  to  which  the  cross-claim  becomes 
in  effect,  a  responsive  pleading. 
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For  the  reasons  set  forth  in  this  Brief,  the  Judgment 
of  Dismissal  of  the  Second  and  Supplemental  Com- 
plaint against  the  Webb  Group  should  be  affirmed. 

Respectfully  submitted, 

Pollock  and  Palmer, 
John  P.  Pollock, 
Attorneys  for  Appellees,  Eugeiie  Webb, 
Jr.,  Marguerite  R.   Webb,  Richards 
Matthezvs,  Jr.,  Robert  G.  Rnfi  and 
Eugene  C.  Jones. 


APPENDIX  "A." 

Second  Amended  and  Supplemental  Complaint  for 
Declaratory  Judgment,  to  Impress  a  Trust,  and 
Other  Relief. 

United  States  District  Court,  for  the  Southern 
District  of  California,  Central  Division. 

Beverly  Hills  Federal  Savings  and  Loan  Association, 
Plaintiff,  v.  Federal  Home  Loan  Bank  Board,  Eugene 
Webb,  Jr.,  Marguerite  R.  Webb,  Richards  Matthews, 
Jr.,  Robert  G.  Rufi,  Eugene  C.  Jones,  and  Title  Insur- 
ance and  Trust  Company,  Defendants.  Civil  Action  No. 
62-305-FW 

Lodged:  March  15,  1965. 

Filed:  May  10,  1965. 

1.  This  action  arises  under  the  Home  Owners'  Loan 
Act  of  1933,  as  amended  (12  U.S.C.  §1464  and 
§1464 [d][l])  and  the  Federal  Declaratory  Judgments 
Act  (28  U.S.C.  §2201  and  §2202). 

2.  The  matter  in  controversy,  exclusive  of  interest 
and  costs,  exceeds  the  sum  of  Ten  Thousand  Dollars 
($10,000). 

3.  Plaintiff  is  a  federal  savings  and  loan  associa- 
tion organized  and  existing  under  the  Home  Owners' 
Loan  Act,  as  amended,  with  its  home  office  in  Beverly 
Hills,  CaUfornia. 

4.  Defendant  FEDERAL  HOME  LOAN  BANK 
BOARD,  referred  to  as  the  BOARD,  is  an  independ- 
ent   agency    of    the    executive    branch   of    the    United 
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States  Government.  The  BOARD  is  subject  to  suit  in 
the  Federal  District  Court  in  which  the  plaintiff  AS- 
SOCIATION has  its  main  office,  under  Section 
5(d)(1)  of  the  Home  Owners'  Loan  Act,  as  amended. 

5.  Defendants  EUGENE  WEBB,  JR.,  MAR- 
GUERITE R.  WEBB,  RICHARDS  MATTHEWS, 
JR.,  ROBERT  G.  RUFI  and  EUGENE  C.  JONES, 
and  each  of  them,  are  residents  of  the  Southern  Dis- 
trict of  California.  Defendants  EUGENE  WEBB, 
JR.,  and  MARGUERITE  R.  WEBB  are  sued  indi- 
vidually and  as  trustees. 

6.  For  a  long  time  prior  to  and  on  March  14,  1961, 
defendants  EUGENE  WEBB.  JR.,  and  MARGUE- 
RITE R.  WEBB  were  in  control  of  plaintiff  ASSO- 
CIATION by  virtue  of  proxy  agreements  executed  by 
members  of  plaintiff  ASSOCIATION  designating  the 
following  persons,  in  the  order  named,  to  act  for  them: 
EUGENE  WEBB,  JR.,  MARGUERITE  R.  WEBB, 
RICHARDS  MATTHEWS,  JR.,  EUGENE  WEBB, 
III,  and  ROBERT  G.  RUFI,  each  having  as  to  him- 
self or  herself  full  power  of  substitution. 

7.  For  a  long  time  prior  to  and  on  March  14,  1961, 
defendants  EUGENE  WEBB,  JR.,  MARGUERITE 
R.  WEBB,  RICHARDS  MATTHEWS,  JR.,  ROB- 
ERT G.  RUFI  and  EUGENE  C.  JONES  constituted 
the  Board  of  Directors  of  plaintiff  ASSOCIATION. 
Defendant  EUGENE  WEBB,  JR.,  was  the  president 
of  plaintiff  ASSOCIATION.  Defendant  MARGUE- 
RITE R.  WEBB  was  the  Chairman  of  the  Board  and 
first  vice  president  of  plaintiff  ASSOCIATION. 

8.  For  a  long  time  prior  to  and  on  March  14,  1961, 
the   Southland  Company  was  a  corporation  organized 
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under  the  laws  of  California  and  engaged  in  the  mort- 
gage, insurance,  escrow  and  related  business.  Its  office 
was  and  is  located  in  the  same  building  as  plaintiff's 
home  office.  Plaintiff  ASSOCIATION  was  the  major 
source  of  business  for  the  Southland  Company  and  re- 
ferred mortgage,  insurance,  escrow  and  other  business 
to  the  Southland  Company  from  which  the  Southland 
Company  made  a  profit.  The  Southland  Company 
would  have  earned  only  nominal  profits  and  the  stock 
of  the  Southland  Company  would  have  had  only  nomi- 
nal value  if  plaintiff  ASSOCIATION  had  not  re- 
ferred business  to  the  Southland  Company. 

9.  Plaintiff  is  informed,  believes  and  alleges  that 
for  a  long  time  prior  to  and  on  March  14,  1961,  de- 
fendants EUGENE  WEBB,  JR.,  MARGUERITE  R. 
WEBB  and  TITLE  INSURANCE  AND  TRUST 
COMPANY,  as  trustees  for  the  children  of  EUGENE 
WEBB,  JR.,  and  MARGUERITE  R.  WEBB,  owned 
the  outstanding  stock  of  the  Southland  Company.  De- 
fendants EUGENE  WEBB,  JR.,  and  MARGUERITE 
R.  WEBB  were  on  control  of  the  trust  and  the  South- 
land Company.  Defendant  EUGENE  WEBB,  JR.,  was 
a  director  and  the  general  manager  and  president  of 
the  Southland  Company.  Defendant  MARGUERITE 
R.  WEBB  was  a  director  and  vice  president  of  the 
Southland  Company. 

10.  On  or  about  March  14,  1961,  defendants  EU- 
GENE WEBB,  JR.,  and  MARGUERITE  R.  WEBB 
sold  control  of  plaintiff  ASSOCIATION  to  Lytton 
Financial  Corporation  and  its  nominees  for  the  sum  of 
One  Million  Eight  Hundred  Thousand  Dollars  ($1.- 
800,000).  The  sale  was  accomplished  through  the  trans- 


fer  of  the  stock  of  the  Southland  Company  to  the  Lyt- 
ton  Financial  Corporation  and  the  execution  of  an  em- 
ployment agreement  between  the  Lytton  Financial  Cor- 
poration and  defendants  EUGENE  WEBB,  JR.,  and 
MARGUERITE  R.  WEBB.  The  parties  to  the  sale 
arbitrarily  allocated  One  Million  Five  Hundred  Thou- 
sand Dollars  ($1,500,000)  to  the  transfer  of  stock  of 
the  Southland  Company  and  Three  Hundred  Thousand 
Dollars  ($300,000)  to  the  employment  agreement,  al- 
though the  sole  purpose  of  the  transaction  and  pay- 
ment of  the  consideration  was  to  transfer  control  of 
plaintiff  ASSOCIATION  to  Lytton  Financial  Corpo- 
ration and  its  nominees.  The  terms  of  the  sale  required 
defendants  EUGENE  WEBB,  JR.,  and  MARGUE- 
RITE R.  WEBB  to  do  all  things  necessary  to  assure 
the  continuance  of  the  business  relationship  between 
plaintiff  ASSOCIATION  and  the  Southland  Com- 
pany. Concurrently  with  the  sale  of  the  stock  and  the 
execution  of  the  employment  agreement,  defendants 
EUGENE  WEBB,  JR.,  MARGUERITE  R.  WEBB, 
RICHARDS  MATTHEWS,  JR.,  ROBERT  G.  RUFI 
and  EUGENE  C.  JONES  resigned  as  directors  and 
officers  of  plaintiff  ASSOCIATION;  exercised  the 
power  of  substitution  contained  in  the  proxy  agreements 
by  substituting  Bart  Lytton,  Beth  Lytton,  Samuel  J. 
Sills,  Thomas  W.  Clarke,  H.  P.  Braman  and  Glenn 
Wilson,  nominees  of  Lytton  Financial  Corporation,  as 
the  holders  of  the  proxies ;  and  selected  nominees  of 
the  Lytton  Financial  Corporation  as  directors  and  offi- 
cers of  plaintiff  ASSOCIATION.  The  sale  of  the 
stock  of  the  Southland  Company,  together  with  the 
employment  agreement,  was  used  by  defendants  EU- 
GENE WEBB,  JR.,  and  MARGUERITE  R.  WEBB 
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as  an  instrumentality  device  and  subterfuge  to  sell  con- 
trol of  plaintiff  ASSOCIATION. 

11.  The  control  of  plaintiff  ASSOCIATION,  in- 
cluding the  proxy  agreements  executed  by  its  members 
and  directorships,  was  and  is  an  asset  of  plaintiff  AS- 
SOCIATION and  its  members. 

12.  In  entering  into  the  sale  transaction  and  the 
transfer  of  control  of  plaintiff  ASSOCIATION,  de- 
fendants EUGENE  WEBB,  JR.,  and  MARGUERITE 
R.  WEBB  violated  the  law,  the  Rules  and  Regulation.'^ 
of  the  BOARD  and  the  By-Laws  of  plaintiff  ASSO- 
CIATION and  breached  their  fiduciary  duties  of 
loyalty,  good  faith  and  fidelity  to  plaintiff  ASSOCIA- 
TION and  its  members.  Defendants  EUGENE  WEBB. 
JR.,  and  MARGUERITE  R.  WEBB  hold  the  sum  of 
One  Million  Eight  Hundred  Thousand  Dollars  ($1,- 
800,000),  received  from  the  sale,  in  trust  for  plaintiff 
ASSOCIATION  and  its  members. 

13.  Defendants  RICHARDS  MATTHEWS,  JR., 
ROBERT  G.  RUFI  and  EUGENE  C.  JONES  con- 
spired with,  aided  and  assisted  defendants  EUGENE 
WEBB,  JR.,  and  MARGUERITE  R.  WEBB  in  the 
sale  of  control  of  plaintiff  ASSOCIATION.  In  so  as- 
sisting and  cooperating,  defendants  RICHARDS 
MATTHEWS,  JR.,  ROBERT  G.  RUFI  and 
EUGENE  C.  JONES  violated  the  law,  the  Rules  and 
Regulations  of  the  BOARD  and  the  By-'laws  of  plain- 
tiff ASSOCIATION  and  breached  their  fiduciary  du- 
ties of  loyalty,  good  faith  and  fidelity  to  plaintiff 
ASSOCIATION  and  its  members.  Defendants 
RICHARDS  MATTHEWS,  JR.,  ROBERT  G.  RUFI 
and   EUGENE   C.   JONES   are  jointly   and   severally 


liable,  with  defendants  EUGENE  WEBB,  JR.,  and 
MARGUERITE  R.  WEBB,  for  the  sum  of  One  Mil- 
lion Eight  Hundred  Thousand  Dollars  ($1,800,000)  re- 
ceived by  defendants  EUGENE  WEBB,  JR.,  and 
MARGUERITE  R.  WEBB. 

14.  From  and  after  the  14th  day  of  March,  1961, 
until  the  14th  day  of  January,  1965,  plaintiff  was  under 
the  control  and  domination  of  the  Lytton  Financial 
Corporation  and  Bart  Lytton,  Beth  Lytton,  Samuel  J 
Sills,  Thomas  W.  Clarke,  H.  P.  Braman  and  Glenn 
Wilson,  nominees  of  Lytton  Financial  Corporation. 

15.  On  or  about  January  26,  1962,  the  BOARD 
made  findings  and  adopted  a  resolution  that  the  sale 
was  in  violation  of  the  law,  the  Rules  and  Regulations 
of  the  BOARD  and  the  By-Laws  of  pkintiff  ASSO- 
CIATION, and  notified  plaintiff  ASSOCIATION,  its 
Board  of  Directors,  and  defendants  EUGENE  WEBB, 
JR.,  MARGUERITE  R.  WEBB,  RICHARDS 
MATTHEWS,  JR.,  ROBERT  G.  RUFI  and 
EUGENE  C.  JONES  that  it  had  resolved  to  correct 
the  violations.  A  copy  of  the  resolution  and  written 
charges  is  attached  as  Exhibit  "A". 

16.  On  or  about  March  30,  1962,  the  BOARD  fur- 
ther adopted  a  resolution  and  notified  plaintiff  ASSO- 
CIATION, its  Board  of  Directors  and  defendants 
EUGENE  WEBB,  JR.,  MARGUERITE  R.  WEBB, 
RICHARDS  MATTHEWS,  JR.,  ROBERT  G.  RUFI 
and  EUGENE  C.  JONES  of  the  violations  and  that 
it  intended  to  conduct  a  hearing  and  take  action  to  cor- 
rect the  violations.  A  copy  of  the  resolution  and  writ- 
ten charges  is  attached  as  Exhibit  "B". 


17.  Acting  under  the  control  of  the  directors  spe- 
cified in  Paragraph  14,  plaintiff  ASSOCIATION  on 
February  20,  1962  filed  this  action  in  declaratory  re- 
lief to  have  the  court  declare  that  the  sale  transaction 
was  valid  and  to  enjoin  the  BOARD  from  proceeding 
with  its  resolutions  and  written  charges  or  from  cor- 
recting the  violations. 

18.  On  or  about  January  14,  1965,  plaintiff  ASSO- 
CIATION and  the  BOARD  attempted  to  correct  cer- 
tain of  the  violations  and  charges  contained  in  the  reso- 
lutions of  the  BOARD.  With  the  approval  of  the 
BOARD,  plaintiff  entered  into  a  written  agreement 
with  Lytton  Financial  Corporation,  Bart  Lytton,  Beth 
Lytton,  Thomas  W.  Clarke,  Samuel  J.  Sills,  H.  P. 
Braman  and  Glenn  Wilson,  the  nominees  of  Lytton 
Financial  Corporation  resigned  from  the  Board  of  Di- 
rectors of  plaintiff  ASSOCIATION,  a  new  public  in- 
terest Board  of  Directors  of  plaintiff  ASSOCIATION 
was  elected,  the  proxy  agreements  were  transferred  to 
the  BOARD,  and  plaintiff  ASSOCIATION  acquired 
the  outstanding  stock  of  the  Southland  Company.  Pur- 
suant to  the  agreement,  the  court  ordered  the  dismissal 
of  all  claims  against  Lytton  Financial  Corporation, 
Bart  Lytton,  Beth  Lytton,  Thomas  W.  Clarke,  Samuel 
J.  Sills,  H.  P.  Braman  and  Glenn  Wilson.  A  copy  of 
the  agreement  is  attached  as  Exhibit  "C". 

19.  Plaintiff  is  informed,  believes  and  alleges  as  fol- 
lows :  defendant  TITLE  INSURANCE  AND  TRUST 
COMPANY  is  a  corporation  organized  under  the  laws 
of  the  State  of  California  with  its  home  office  in  Los 
Angeles,  California,  and  was  and  is  one  of  the  co-trus- 
tees of  the  trust  referred  to  in  this  complaint.  Defend- 
ant   TITLE    INSURANCE    AND    TRUST    COM- 


PANY  did  not  execute  any  of  the  documents  pertaining 
to  the  transfer  of  stock  of  the  Southland  Company  to 
Lytton  Financial  Corporation.  Under  the  terms  of  the 
trust,  the  consent  and  approval  of  defendants 
EUGENE  WEBB,  JR.,  and  MARGUERITE  R. 
WEBB  was  sufficient  to  transfer  the  stock.  Plaintiff 
does  not  allege  that  defendant  TITLE  INSURANCE 
AND  TRUST  COMPANY  acted  in  violation  of  any 
law,  regulation  or  by-law  and  is  made  a  defendant  for 
the  sole  purpose  of  facilitating  the  enforcement  of  any 
orders  made  by  the  court  with  respect  to  the  trust  or 
the  trust  property. 

20.  Acting  under  its  newly  elected  pubHc  interest 
Board  of  Directors,  plaintiff  ASSOCIATION  is  at- 
tempting to  correct  other  violations  arising  out  of  the 
sale  by  prosecuting  this  Amended  and  Supplemental 
Complaint  to  recover  the  sum  of  One  Million  Eight 
Hundred  Thousand  Dollars  ($1,800,000)  paid  as  con- 
sideration for  the  sale  of  control  of  plaintiff  ASSO- 
CIATION. 

21.  Acting  under  its  newly  elected  public  interest 
Board  of  Directors,  plaintiff  ASSOCIATION  on 
January  18,  1965  reinstated  the  Reich  Savings  Ac- 
count with  all  accrued  earnings. 

22.  A  bona  fide  controversy  exists  between  the 
plaintiff  ASSOCIATION  and  defendants  with  re- 
spect to  the  remainder  of  the  violations  and  charges 
specified  in  Exhibits  "A"  and  "B".  Plaintiff  contends 
that  the  sale  of  control  of  plaintiff  ASSOCIATION 
is  in  violation  of  the  law  and  the  Rules  and  Regulations 
of  the  BOARD  and  by  By-Laws  of  plaintiff  ASSO- 
CIATION,  and   that   defendants    EUGENE   WEBB, 
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JR.,  MARGUERITE  R.  WEBB,  RICHARDS 
MATTHEWS,  JR.,  ROBERT  G.  RUFI  and 
EUGENE  C.  JONES  are  jointly  and  severally  liable 
to  plaintiff  ASSOCIATION  for  the  sum  of  One  Mil- 
lion Eight  Hundred  Thousand  Dollars  ($1,800,000) 
held  in  trust  for  plaintiff  ASSOCIATION.  Plaintiff 
ASSOCIATION  is  informed,  believes  and  alleges  that 
the  BOARD  concurs  in  this  contention  of  plaintiff  AS- 
SOCIATION, but  makes  additional  and  further  con- 
tentions with  respect  to  the  violations  alleged  in  Ex- 
hibits "A"  and  "B".  Defendants  EUGENE  WEBB, 
JR.,  and  MARGUERITE  R.  WEBB,  RICHARDS 
MATTHEWS,  JR.,  ROBERT  G.  RUFI  and  EUGENE 
C.  JONES  contend  that  the  sale  was  valid  and  lawful, 
that  they  did  not  violate  the  law  or  the  Rules  and  Regu- 
lations of  the  BOARD  or  the  By-Laws  of  plaintiff 
ASSOCIATION,  and  that  they  are  not  liable  for  the 
sum  of  One  Million  Eight  Hundred  Thousand  Dollars 
($1,800,000),  or  any  other  amount. 

WHEREFORE,  plaintiff  ASSOCIATION  prays 
for  judgment  as  follows : 

(1)  For  a  declaratory  judgment  that  the  sale  was  in 
violation  of  the  law  and  the  Rules  and  Regula- 
tions of  the  BOARD  and  the  By-Laws  of 
plaintiff  ASSOCIATION,  and  that  the  defend- 
ants EUGENE  WEBB,  JR.,  MARGUERITE 
R.  WEBB,  RICHARDS  MATTHEWS,  JR., 
ROBERT  G.  RUFI  and  EUGENE  C.  JONES 
hold  in  trust  for  plaintiff  the  sum  of  One  Mil- 
lion Eight  Hundred  Thousand  Dollars  ($1,- 
800,000)  paid  as  consideration  for  the  sale,  or 
such  other  declaration  as  may  be  appropriate 
and  proper. 
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(2)  For  judgment  against  defendants  EUGENE 
WEBB,  JR.,  MARGUERITE  R.  WEBB, 
RICHARDS  MATTHEWS,  JR.,  ROBERT 
G.  RUFI  and  EUGENE  C.  JONES,  jointly  and 
severally,  for  the  sum  of  One  Million  Eight 
Hundred  Thousand  Dollars  ($1,800,000),  or 
such  other  sums  or  sum  as  plaintiff  may  be  en- 
titled. 

(3)  For  its  costs. 

(4)  For  such  other  and  further  relief  as  may  be  just. 

BALL,  HUNT  AND  HART 
By  JOSEPH  A.  BALL 

Attorneys  for  Plaintiff 
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Verification. 

State  of  California,  County  of  Los  Angeles — ss. 

LEONARD  M.  SMITH,  being  first  duly  sworn,  de- 
poses and  says: 

I  am  a  vice  president  of  BEVERLY  HILLS  FED- 
ERAL SAVINGS  AND  LOAN  ASSOCIATION, 
the  above  named  plaintiff,  and  am  authorized  to  make 
this  verification  for  and  on  behalf  of  said  ASSOCIA- 
TION; that  I  have  read  the  foregoing  Second  Amended 
And  Supplemental  Complaint  For  Declaratory  Judg- 
mwnr,  To  Impress  A  Trust,  And  Other  ReHef  and 
know  the  contents  thereof;  that  the  same  is  true  of  my 
own  knowledge,  except  as  to  those  matters  which  are 
stated  on  information  or  belief,  and  as  to  those  mat- 
ters I  believe  it  to  be  true. 

LEONARD  M.  SMITH 

Subscribed  and  sworn  to  me  This  15th  day  of  March, 
1965. 

/s/  Anne  L.  Pillsbury 
ANNE  L.  PILLSBURY,  Notary  Public 
State  of  California — Principal  Office 
Los  Angeles  County 

My  Commission  Expires  Dec.  6,  1968. 

(Seal) 
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EXHIBIT  "A." 

FEDERAL  HOME  LOAN  BANK  BOARD 

No.     15,430 

Date:  January  26,  1962 

WHEREAS,  Beverly  Hills  Federal  Savings  and  Loan 
Association,  Beverly  Hills,  California,  Lytton  Savings 
and  Loan  Association,  Hollywood,  California  and 
Home  Foundation  Savings  and  Loan  Association  of 
Palo  Alto,  Palo  Alto,  California  are  institutions  whose 
accounts  are  insured  under  Title  IV  of  the  National 
Housing  Act,  as  amended,  12  U.S.C.  §1724  et  seq.,  and 

WHEREAS,  Beverly  Hills  Federal  Savings  and  Loan 
Association,  Beverly  Hills,  California  is  a  Federal  Sav- 
ings &  Loan  Association,  chartered  by  the  Federal 
Home  Loan  Bank  Board  under  the  provisions  of  Sec- 
tion 5(a)  of  the  Home  Owners'  Loan  Act  of  1933,  as 
amended,  12  U.S.C.  §1464  (a)  and  subject  to  the  Rules 
and  Regulations  of  the  Federal  Home  Loan  Bank 
Board,  and 

WHEREAS,  prior  to  and  since  the  9th  day  of  March, 
1961,  Lytton  Savings  and  Loan  Association,  Holly- 
wood, California  and  Home  Foundation  Savings  and 
Loan  Association  of  Palo  Alto,  California  are  and  have 
been  owned  and  controlled  by  the  Lytton  Financial  Cor- 
poration, a  corporation  organized  under  the  laws  of  the 
State  of  Delaware,  with  its  principal  office  in  Holly- 
wood, California,  and 

WHEREAS,  prior  to,  and  for  some  time  on,  the  14th 
day  of  March,  1961,  the  Beverly  Hills  Federal  Savings 
and  Loan  Association,  Beverly  Hills,  California,  had  a 
five-member  Board  of   Directors,  of  which  Board  of 


—13— 

Directors,  Eugene  Webb,  Jr.  was  President  and  a  Di- 
rector and  Marguerite  R.  Webb  was  First  Vice-Presi- 
dent and  Chairman  of  the  Board  of  Directors,  respect- 
ively, and  Richards  Matthews,  Jr.,  Robert  G.  Rufi  and 
Eugene  C.  Jones  were  the  remaining  members  of  said 
Board  of  Directors,  and 

WHEREAS,  on  or  about  the  9th  day  of  March,  1961, 
Lytton  Financial  Corporation,  acting  by  and  through 
Thomas  W.  Clarke,  its  Senior  Vice-President  (and  At- 
torney), entered  into  a  "Buy  and  Sell  Agreement"  to 
purchase  all  of  the  outstanding  capital  stock  of  the 
Southland  Company,  a  mortgage  banking,  escrow  and 
insurance  company  from  a  trust  or  trusts  controlled  by 
Eugene  Webb,  Jr.  and  Marguerite  R.  Webb  (with  the 
third  and  corporate  trustee  being  the  Title  Insurance 
and  Trust  Company,  433  South  Spring  Street,  Los 
Angeles,  California),  for  the  benefit  of  their  children, 
and  in  which  "Buy  and  Sell  Agreement"  the  considera- 
tion payable  by  the  Buyer  was  $1,500,000  in  cash  to  the 
Trust  and  a  Personal  Service  Agreement  described  here- 
inafter of  Eugene  Webb,  Jr.  and  Marguerite  R.  Webb 
with  a  further  consideration  to  them  of  $300,000.  pay- 
able in  annual  installments  of  $60,000,  and 

WHEREAS,  a  pertinent  paragraph  of  the  aforesaid 
"Buy  and  Sell  Agreement"  of  March  9,  1961  provided 
that  Eugene  Webb,  Jr.  and  Marguerite  R.  Webb  would 
do  any  and  all  things  necessary  and  execute  any  and 
all  necessary  documents  as  Lytton  Financial  Corporation 
might  require  to  assure  the  continuance  of  the  present 
business  relationship  between  the  Southland  Company 
and  the  Beverly  Hills  Federal  Savings  and  Loan  As- 
sociation, and 
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WHEREAS,  all  warranties  made  by  the  "Sellers"  in 
the  aforesaid  "Buy  and  Sell  Agreement"  were  the  war- 
ranties of  Eugene  Webb,  Jr.  and  Marguerite  R.  Webb 
and  the  corporate  trustee  neither  joined  in  these  war- 
ranties nor  executed  the  agreement  as  co-trustee  of  this 
trust  for  the  benefit  of  the  Webb  children,  and 

WHEREAS,  as  a  follow-up  agreement  to  the  "Buy  and 
Sell  Agreement"  of  March  9,  1961,  a  "Personal  Serv- 
ice Agreement"  was  entered  into  on  March  4,  1961 
between  Lytton  Financial  Corporation  and  Eugene 
Webb,  Jr.  and  Marguerite  R.  Webb  whereby  Lytton 
Financial  Corporation,  identified  in  the  "Personal  Serv- 
ice Agreement"  as  the  "Buyer",  agreed  to  pay  the  sum 
of  $300,000  over  a  5 -year  period  to  Eugene  Webb,  Jr. 
and  Marguerite  R.  Webb,  irrespective  of  whether  either 
or  both  of  said  parties  survive  the  period  of  the  Agree- 
ment and  are,  in  fact,  able  and  do  perform  the  services, 
and 

WHEREAS,  on  or  about  the  14th  day  of  March,  1961, 
a  regular  meeting  of  the  Board  of  Directors  of  the 
Beverly  Hills  Federal  Savings  and  Loan  Association 
was  held  in  the  morning  in  the  offices  of  the  Associa- 
tion, which  meeting  was  adjourned  at  10:00  a.m.  and 
reconvened  for  a  further  session  at  1 :30  p.m.  at  the  of- 
fices of  the  Title  Insurance  and  Trust  Company,  433 
South  Spring  Street,  Los  Angeles,  California,  and 

WHEREAS,  Bart  Lytton,  President.  Chairman  of  the 
Board  and  a  Director  of  Lytton  Financial  Corporation, 
Thomas  W.  Clarke,  Vice-President,  a  Director  and 
Counsel  for  Lytton  Financial  Corporation,  Maurie  Star- 
rels.  Secretary,  Treasurer  and  a  Director  of  Lytton 
Financial  Corporation  and  Samuel  J.  Sills,  a  Di- 
rector of  Lytton  Savings  and  Loan  Association,  were 
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present  at  this  regular  meeting  of  the  Board  of  Di- 
rectors of  Beverly  Hills  Federal  Savings  and  Loan  As- 
sociation, and 

WHEREAS,  Richards  Matthews,  Jr.  was  not  present 
at  the  reconvened  meeting  of  the  Board  of  Directors  of 
Beverly  Hills  Federal  Savings  and  Loan  Association  at 
1 :30  p.m.  on  March  14,  1961,  and 

WHEREAS,  at  said  reconvened  regular  meeting  of  the 
Board  of  Directors  the  resignations  of  the  five  Board 
members  were  accepted  at  successive  intervals  during 
the  meeting  and  four  of  the  five  resigning  members  of 
the  Board  of  Directors  proceeded  to  elect  Beth  Lytton 
as  Chairman  of  the  Board  and  a  Director,  Thomas  W. 
Clarke  as  President,  Managing  Officer  and  Director 
and  Samuel  J.  Sills  as  a  Director, — two  of  these  resign- 
ing directors  who  participated  in  the  election  being 
Eugene  Webb,  Jr.  and  Marguerite  R.  Webb,  interested 
parties  to  this  entire  transaction  which  would  redound 
to  their  benefit  and  to  the  benefit  of  a  trust  or  trusts 
in  which  their  children  were  the  beneficiaries,  and 

WHEREAS,  at  said  reconvened  regular  meeting,  Glenn 
Wilson,  a  Director  of  Lytton  Financial  Corporation, 
was    selected   Vice-President    of    the    Association,    and 

WHEREAS,  on  or  about  this  same  date,  the  14th  day 
of  March,  1961,  as  part  of  the  consideration  to  Lytton 
Financial  Corporation  for  the  purchase  of  the  South- 
land Company,  the  power  of  substitution,  contained  in 
all  proxies  of  members  of  Beverly  Hills  Federal  Sav- 
ings and  Loan  Association,  constituting  and  appoint- 
ing Eugene  Webb,  Jr..  Marguerite  R.  Webb,  Richards 
Matthews,  Jr.,  Eugene  Webb,  IH,  and  Robert  G.  Rufi, 
in  the  order  named,  proxy  for  and  in  the  name, 
place  and  stead  of  the  signing  member,  was,  "for  good 
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and  valuable  consideration,"  exercised  by  substituting 
Bart  Lytton,  Beth  Lytton,  Samuel  J.  Sills  and  Thomas 
W.  Clarke  for  the  individuals  previously  named,  in  the 
order  named,  and 

WHEREAS,  shortly  after  the  change  in  directorate  of 
Beverly  Hills  Federal  Savings  and  Loan  Association, 
Beverly  Hills  Federal  purchased  approximately  15.2  mil- 
lion dollars  worth  of  loans,  at  a  3.4%  premium,  from 
Lytton  Savings  and  Loan  Association  and  simul- 
taneously sold  at  par,  approximately  15.8  million  dollars 
worth  of  loans  to  Lytton  Savings  and  Loan  Association, 
which,  it  appears,  were  reversed  by  action  of  the  Board 
of  Directors  of  Beverly  Hills  Federal  Savings  and  Loan 
Association  on  June  28,  1961  and  by  action  of  the 
Board  of  Directors  of  Lytton  Savings  and  Loan  As- 
sociation on  June  21,  1961,  and 

WHEREAS,  after  being  advised  by  the  Federal  Home 
Loan  Bank  Board  on  June  15,  1961  of  certain  possible 
violations  of  law  and  regulations  and  serious  questions, 
which  were  outlined  in  detail  with  respect  thereto,  the 
then  purported  Directors  of  Beverly  Hills  Federal  Sav- 
ings and  Loan  Association,  Beth  Lytton,  Dr.  Samuel  J. 
Sills  and  Thomas  W.  Clarke  met,  its  President,  Thomas 
W.  Clarke  informing  the  Board  of  Directors  that  he  had 
received  this  letter,  addressed  to  him  as  President,  from 
the  Federal  Home  Loan  Bank  Board,  which  in  part 
criticized  the  action  of  Beverly  Hills  Federal  in  selling  to 
Lytton  Savings  certain  loans  and  purchasing  others 
from  Lytton  Savings  in  an  approximate  amount  of  15 
million  dollars  for  each  transaction,  and  although  these 
loans  were  considered  proper  and  advantageous  to  the 
Association  by  these  Directors,  a  reversal  of  the  trans- 
action was  ordered,  but  the  contents  of  the  remainder 
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of  this  letter  were  neither  discussed,  considered  nor  ex- 
pressly acted  upon  by  these  Directors  nor  was  the  seri- 
ousness of  the  other  parts  of  this  letter  noted  in  the 
minutes  of  the  meeting  of  the  Directors  of  the  Associa- 
tion nor  was  the  said  letter  made  a  part  of  the  minutes 
of  the  meeting  of  the  Directors  of  the  Association,  and 

WHEREAS,  less  than  four  months  after  the  assump- 
tion of  purported  directorship  by  Thomas  W.  Clarke, 
previously  cast  solely  in  the  role  of  an  Attorney  rather 
than  an  administrator  for  the  Lytton  interests,  by  Beth 
Lytton,  wife  of  Bart  Lytton,  Chairman  of  the  Board  of 
Lytton  Financial  Corporation  and  Dr.  Samuel  J.  Sills, 
a  former  Director  of  Lytton  Savings  and  Loan  Asso- 
ciation, Thomas  W.  Clarke  returned  to  his  professional 
role  and  approximately  one  month  later,  Beth  Lytton 
was  replaced  by  her  spouse,  Bart  Lytton,  completing 
the  management  take-over  by  Bart  Lytton,  President 
and  Chairman  of  the  Board  of  Lytton  Financial  Cor- 
poration, of  Beverly  Hills  Federal  Savings  and  Loan 
Association,  although  he  had  stated  earlier  that  he 
would  take  no  position  or  directorship  with  Beverly 
Hills  Federal  Savings  and  Loan  Assocation,  other  than 
holding  the  first  proxy  position,  because  he  "would  not 
take  advantage  of  a  corporate  opportunity  that  would  be 
adverse  to  the  Lytton  Financial  Corporation,"  and 

WHEREAS,  at  the  Meeting  of  Shareholders,  held  on 
Wednesday,  January  17,  1962  at  8:30  o'clock  a.m.  at 
the  offices  of  the  Association  at  9424  Wilshire  Boule- 
vard, Beverly  Hills,  California,  the  President  of  Beverly 
Hills  Federal,  Harold  P.  Braman,  prior  to  the  elec- 
tion of  directors,  read  the  "President's  Report"  to  the 
shareholders,  which,  while  detailing  the  "fine  Year" 
had  by  the  Association  and  the  current  and  projected 
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growth  of  the  Association,  as  well  as  the  statuts  of  "one 
of  the  top  leaders  of  the  savings  and  loan  business 
nationally"  who,  with  his  wife,  had  assumed  "operat- 
ing control"  of  the  Association,  failed  to  mention  and 
discuss  the  Board's  Letter  of  June  15,  1961,  advising 
the  Association  of  certain  violations  of  law  and  regula- 
tions and  serious  questions  which  were  outlined  in 
detail  with  respect  thereto,  and 

WHEREAS,  at  the  aforesaid  Meeting  of  Shareholders, 
Bart  Lytton  voted  471,458  votes  for  each  of  the 
nominees  for  the  offices  of  Directors  of  the  Associa- 
tion, said  votes  resulting  from  18,146  proxies  held  by 
Bart  Lytton  under  power  of  substitution  from  Eugene 
Webb,  Jr. 

WHEREAS,  as  a  result  of  the  foregoing,  Bevery  Hills 
Federal  Savings  and  Loan  Association  and  its  past  and 
purported  present  Officers  and  Directors  and  Lytton  Fi- 
nancial Corporation  and  its  Officers  and  Directors  have 
violated  the  rules  and  regulations  of  this  Board,  spe- 
cifically §  544.5  of  the  Regulations  and  Section  4  of  the 
By-Laws  of  Beverly  Hills  Federal  Savings  and  Loan 
Association,  and  other  law  respectively  as  follows : 

(a)  Eugene  Webb,  Jr.  and  Marguerite  R.  Webb  have 
violated  their  fiduciary  responsibilities  to  the  share- 
holders of  Beverly  Hills  Federal  Savings  and  Loan  As- 
sociation by  making  a  special  and  secret  profit  and 
consideration  in  return  for  their  transfer  of  the 
proxies  of  the  shareholders  to  Bart  Lytton,  Beth  Lyt- 
ton, Samuel  J.  Sills  and  Thomas  W.  Clarke,  in  which 
action  and  other  current  members  of  the  then  Board 
of  Directors  joined; 

(b)  Eugene  Webb,  Jr.,  Marguerite  R.  Webb,  Rich- 
ards  Matthews,  Jr.,   Robert  G.   Rufi   and   Eugene   C. 
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Jones  have  violated  their  fiduciary  responsibilities  of 
loyalty  and  good  faith  to  the  shareholders  of  Beverly 
Hills  Federal  Savings  and  Loan  Association  by  partici- 
pating in  the  furtherance  and  accomplishment  of  an 
agreement  by  certain  directors  to  elect  and  maintain 
designated  persons  in  office  as  Officers  and  Directors 
of  said  Association,  which  was  against  public  policy 
and  accordingly  void,  and  all  said  participating  directors 
acted  with  the  knowledge  of  said  unlawful  agreement; 

(c)  The  Board  of  Directors  of  Beverly  Hills  Fed- 
eral Savings  nd  Loan  Association,  which  attempted 
to  elect  new  Directors  on  March  14,  1961,  acted  il- 
legally and  in  violation  of  the  Regulations  of  the  Fed- 
eral Home  Loan  Bank  Board  in  that  there  was  not 
a  quorum  present  to  fill  vacancies  on  the  Board  of  Di- 
rectors, since  Richards  Matthews,  Jr.  was  not  present  at 
this  reconvened  meeting  and  since  Eugene  Webb,  Jr. 
and  Marguerite  R.  Webb  could  not  participate  by  law, 
since  they  were  interested  parties ; 

(d)  The  proxy  holders  of  Beverly  Hills  Federal, 
who  were  originally  Eugene  Webb,  Jr.,  Marguerite  R. 
Webb,  Robert  G.  Rufi,  Eugene  Webb,  III  and  Rich- 
ards Matthews,  Jr.,  violated  the  law  when  they  re- 
spectively transferred  their  proxies  for  a  consideration; 

(e)  Bart  Lytton,  Beth  Lytton,  Thomas  W.  Clarke 
and  the  Board  of  Directors  of  Lytton  Financial  Cor- 
poration are  equally  at  fault  for  the  violation  of  law 
and  the  regulations  of  this  Board  in  the  reconstitution 
of  the  Board  of  Directors  of  Beverly  Hills  Federal 
Savings  and  Loan  Association,  the  purchasing  of  di- 
rectorships and  the  sale  of  proxies,  with  the  Webbs 
and  the  former  Board  of  Directors  of  Beverly  Hills  Fed- 
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eral  Savings  and  Loan  Association,  since  they  partici- 
pated in  and  encouraged  these  respective  transactions; 

(f)  The  current  Board  of  Directors  of  Beverly- 
Hills  Federal  Savings  and  Loan  Association  have  not 
been  properly  elected  for  the  reasons  hereinbefore  de- 
scribed. 

RESOLVED  That  pursuant  to  and  under  authority  of 
Section  5(d)(1)  of  the  Home  Owners'  Loan  Act  of 
1933,  as  amended,  12  U.S.C.A.  §  1464(d)(1),  notice 
is  hereby  given  to  Beverly  Hills  Federal  Savings  and 
Loan  Association,  its  Directors  as  of  March  13,  1961, 
Eugene  Webb,  Jr.,  Marguerite  R.  Webb,  Richards 
Matthews,  Jr.,  Robert  G.  Rufi  and  Eugene  C.  Jones, 
and  its  Directors  since  March  14,  1961,  Thomas  W. 
Clarke,  Beth  Lytton,  Dr.  Samuel  J.  Sills,  Bart  Lyt- 
ton,  H.  P.  Braman  and  Glenn  Wilson,  and  to  Lytton 
Financial  Corporation  of  the  foregoing  violations  of 
law  and  the  regulations  of  the  Federal  Home  Loan 
Bank  Board. 

RESOLVED  FURTHER  That  the  Beverly  Hills  Fed- 
eral Savings  and  Loan  Association,  its  Directors  as  of 
March  13,  1961,  Eugene  Webb,  Jr.,  Marguerite  R. 
Webb,  Richards  Matthews,  Jr.,  Robert  G.  Rufi  and 
Eugene  C.  Jones,  and  its  Directors  since  March  14, 
1961,  Thomas  W.  Clarke,  Beth  Lytton,  Dr.  Samuel  J. 
Sills,  Bart  Lytton,  H.  P.  Braman  and  Glenn  Wilson, 
and  Lytton  Financial  Corporation,  its  Officers  and  Di- 
rectors, are  hereby  given  thirty  (30)  days  from  the 
date  of  receipt  of  this  Resolution  within  which  to  cor- 
rect these  violations  of  the  law  and  the  regulations  of 
the  Federal  Home  Loan  Bank  Board  and  to  perform 
the  legal  duties  concomitant  with  the  correction  of  such 
violations  of  law  and  the  regulations  of  this  Board. 
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RESOLVED  FURTHER  That  an  authenticated  copy 
of  this  resolution  be  personally  served  forthwith  on 
Beverly  Hills  Federal  Savings  and  Loan  Association, 
Eugene  Webb,  Jr.,  Marguerite  R.  Webb,  Richards  Mat- 
thews, Jr.,  Robert  G.  Rufi,  Eugene  C.  Jones,  Thomas 
W.  Clarke,  Beth  Lytton,  Dr.  Samuel  J.  Sills,  Bart 
Lytton,  H.  P.  Braman,  Glenn  Wilson  and  Lytton  Fi- 
nancial Corporation  or  in  lieu  thereof  that  an  authenti- 
cated copy  be  sent  forthwith  by  registered  mail  to  said 
parties  at  their  last  known  addresses  as  they  appear  on 
the  records  of  the  Board. 

I,  Harry  W.  Caulsen  do  hereby  certify  that  I  am 
Secretary  to  the  Federal  Home  Loan  Bank  Board,  and 
do  further  certify  that  the  foregoing  is  a  true  and  cor- 
rect copy  of  a  resolution  adopted  by  the  Federal  Home 
Loan  Bank  Board  at  a  meeting  of  said  Board  held 
at  Washington,  D.C.  on  the  26th  day  of  January,  1962. 

Witness  my  hand  and  the  seal  of  said  Board  this  26th 
day  of  January,  1962. 

Harry  W.  Caulsen 
Secretary 
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EXHIBIT  "B." 

FEDERAL  HOME  LOAN  BANK  BOARD 

No.  15,703 

Date :  March  30,  1962 

WHEREAS,  it  now  appearing  to  the  Board  that,  in  ac- 
cordance with  its  Resolution  Number  15,430,  dated  Janu- 
ary 26,  1962,  the  following  named  parties  were  per- 
sonally served  on  the  dates  indicated:  Beverly  Hills 
Federal  Savings  and  Loan  Association  on  January  31, 
1962,  upon  H.  P.  Braman,  President  of  the  Association, 
and  Eugene  Webb,  Jr.  on  January  31,  1962,  Marguerite 
R.  Webb  on  February  2,  1962,  Richards  Matthews,  Jr. 
on  January  31,  1962,  Robert  G.  Rufi  on  January  31 
1962,  Eugene  C.  Jones  on  February  1,  1962,  Thomas 
W.  Clarke  on  January  31,  1962,  Beth  Lytton  on  Janu- 
ary 31,  1962,  Dr.  Samuel  J.  Sills  on  January  31,  1962, 
Bart  Lytton  on  January  31,  1962,  H.  P.  Braman  on 
January  31,  1962,  Glenn  Wilson  on  January  31,  1962, 
and  Lytton  Financial  Corporation  on  January  31,  1962, 
upon  Bart  Lytton,  President  of  the  Corporation,  said 
service  upon  said  parties  being  accomplished  in  accord- 
ance with  Board  Resolution  Number  15,450,  dated  Janu- 
ary 29,  1962,  and 

WHEREAS,  all  of  the  above  named  interested  parties 
were  given  thirty  days  from  the  date  of  the  receipt  of 
Resolution  Number  15,430,  within  which  to  correct  viola- 
tions of  law  and  the  regulations  of  the  Federal  Home 
Loan  Bank  Board  contained  therein  and  to  perform 
the  legal  duties  concomitant  with  the  correction  of  such 
violations  of  law  and  the  regulations  of  this  Board,  and 

WHEREAS,  in  response  to  the  Board  Resolution  Num- 
ber  15,430,  Eugene  Webb,  Jr.,   Marguerite  R.   Webb, 
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Richards  Matthews,  Jr.,  Robert  G.  Rufi  and  Eugene  C. 
Jones  acknowledged  the  receipt  of  the  Board  Resolu- 
tion and  in  reply  denied  that  they  or  any  of  them  had 
violated  any  rule  or  regulation  adopted  by  the  Board  or 
any  provision  of  said  Association's  by-laws  or  any 
other  applicable  law  and  further  that  none  of  them  has 
at  any  time  since  March  14,  1961  been  a  director  or 
officer  of  the  said  Association,  and  therefore,  none  of 
them  has  power  or  authority  to  correct  any  of  the  as- 
serted violations  or  to  perform  any  legal  duty  assertedly 
concomitant  with  the  correction  of  such  alleged  viola- 
tions, and 

WHEREAS,  no  response  was  received  from  Beverly 
Hills  Federal  Savings  and  Loan  Association  and  on 
February  21,  1962,  A.  C.  Newell,  Supervisory  Agent, 
Federal  Home  Loan  Bank  Board  was  served  with  a 
complaint  for  declaratory  judgment  and  injunction  and 
other  relief,  instituted  in  behalf  of  the  Beverly  Hills 
Federal  Savings  and  Loan  Association,  in  which  said 
Association,  in  paragraph  six  of  said  complaint,  stated 
that  the  "ultimate  conclusion"  of  Resolution  Number 
15,430  "was  that  the  directors  of  the  plaintiff  associa- 
tion, .  .  .  had  not  been  properly  elected  and  had  been 
elected  in  violaton  of  law  and  regulation"  and  con- 
cluded the  complaint  by  praying:  "1.  That  the  court 
make  and  enter  a  declaratory  judgment  declaring  the 
present  board  of  directors  to  be  duly  elected,  qualified 
and  acting  directors  of  BEVERLY  HILLS  FED- 
ERAL SAVINGS  AND  LOAN  ASSOCIATION,  "2. 
That  the  FEDERAL  HOME  LOAN  BANK  BOARD 
be  enjoined  preliminarily  from  further  actions  or  pro- 
ceedings against  the  plaintiff  association  during  the 
pendency  of  the  within  action,"  and  "3.  That  the  court 
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grant  to  plaintiff  such  other  and  further  reHef  as  the 
court  may  deem  just  and  proper  in  accordance  with  28 
U.S.C.  2202  .  .  .",  and 

WHEREAS,  the  Respondents,  Bart  Lytton,  Beth  Lytton, 
Thomas  W.  Clarke,  Dr.  Samuel  J.  Sills,  H.  P.  Braman 
and  Glenn  Wilson  have  not  personally  responded,  and 

WHEREAS,  it  appears  that  Beverly  Hills  Federal  Sav- 
ings and  Loan  Association,  acting  through  its  pur- 
ported officers  and  directors,  has  attempted  to  exer- 
cise an  election  provided  in  Section  5(d)(1)  of  the 
Home  Owners'  Loan  Act  of  1933,  as  amended,  12 
U.S.C.  §1464(d)(l),  which  allows  the  Association  af- 
fected thirty  days  after  service  of  said  notice  to  apply, 
if  it  wishes,  to  the  United  States  District  Court  for 
the  District  where  the  association  is  located  for  declara- 
tory judgment,  an  injunction  or  other  relief  in  regard 
to  the  alleged  violations  of  law  or  regulations  set  forth 
in  the  resolution  served  upon  said  association,  and 

WHEREAS,  it  appears  that  Beverly  Hills  Federal  Sav- 
ings and  Loan  Association,  acting  through  its  pur- 
ported officers  and  directors,  has  sought  relief  as  to 
only  a  portion  of  the  violations  of  law  and  regulations 
alleged  in  Board  Resolution  Number  15,430  and  it 
appearing  further  that  in  filing  its  complaint,  there 
was  not  a  full  and  complete  disclosure  made  to  the 
United  States  District  Court  for  the  Southern  District 
of  California,  Central  Division,  of  the  entire  nature  of 
the  proceedings  instituted,  and 

WHEREAS,  it  appears  to  the  Board  that  none  of  the 
interested  parties  charged  in  Board  Resolution  Number 
15,430,  other  than  Beverly  Hills  Federal  Savings  and 
Loan   Association,    has    elected    to    proceed    in    Federal 
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Court  and  they  have  not  been  made  parties  to  the  pro- 
ceeding therein  by  the  Association,  and  it  appearing  fur- 
ther to  the  Board  that  these  interested  parties  have  the 
right  to  a  full  and  appropriate  hearing  to  afford  them 
the  opportunity  to  protect  their  respective  interests, 
which  would  include  their  valuable  property  rights  to 
enjoy  a  relationship  of  trust  and  responsibility  with 
the  Association  in  the  capacity  of  officers,  directors, 
employees  or  agents  of,  and  parties  otherwise  directly 
or  indirectly  connected  with  the  management  or  control 
of  Beverly  Hills  Federal  Savings  and  Loan  Association, 
presently  or  in  the  future,  and 

WHEREAS,  in  order  to  protect  the  rights  of  the 
above  interested  parties  and  to  afford  a  hearing  on  all 
issues  presented  in  Board  Resolution  Number  15,430  in 
regard  to  Beverly  Hills  Federal  Savings  and  Loan  As- 
sociation, the  Federal  Home  Loan  Bank  Board  hereby 
orders  a  hearing  to  be  held  as  set  forth  in  the  penulti- 
mate paragraph  of  this  Resolution,  at  which  time  the 
Respondents  will  be  required  to  answer  the  Charges  set 
forth  hereinafter  in  this  Resolution,  and 

WHEREAS,  Section  5(d)(1)  of  the  Home  Owners' 
Loan  Act  of  1933,  as  amended.  12  U.S.C.  §  1464(d)(1) 
provides  that  in  the  event  the  Association  concerned 
does  not  comply  with  law  or  regulation  within  the  thirty 
day  period,  then  the  Board  shall  give  such  Association 
twenty  days  written  notice  of  the  charges  against  it  and 
of  a  time  and  place  at  which  the  Board  will  conduct  a 
hearing  as  to  such  violation  of  duty,  and 

WHEREAS,  the  parties  named  in  paragraph  1  of  this 
Resolution  (hereinafter  referred  to  as  the  Respondents) 
were  or  are  officers,  directors,  employees  or  agents  of, 
or  otherwise  directly  or  indirectly  connected  with  the 
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management  or  control  of  Beverly  Hills  Federal  Savings 
and  Loan  Association,  and 

WHEREAS,  under  the  provisions  of  Section  5(a)  of 
the  Home  Owners'  Loan  Act  of  1933,  as  amended,  12 
U.S.C.  §  1464(a),  the  Board  is  authorized  to  provide 
for  the  organization,  incorporation,  examination,  opera- 
tion and  regulation  of  Federal  Savings  and  Loan  As- 
sociations, and 

WHEREAS,  under  the  provisions  of  Section  5(d)(1) 
of  the  Home  Owners'  Loan  Act  of  1933,  as  amended, 
12  U.S.C.  §1464(d)(l),  authorizing  the  Board  to  en- 
force any  provision  of  this  section  or  rules  and  regula- 
tions made  thereunder  or  any  other  law  or  regulation, 
the  Respondents  named  herein  are  charged  as  follows: 
CHARGE  I.  (a)  The  Respondents,  Eugene  Webb,  Jr., 
Marguerite  R.  Webb,  Richards  Matthews,  Jr.,  Robert  G. 
Rufi  and  Eugene  C.  Jones  have  violated  their  fiduciary 
duties  to  the  other  members  of  Beverly  Hills  Federal 
Savings  and  Loan  Association  in  that  they,  individually 
and  collectively,  took  advantage  of  their  powers  as  of- 
ficers and  directors  of  Beverly  Hills  Federal  Savings 
and  Loan  Association  to  effectuate  and  consummate  an 
opportunity  to  further  their  own  individual  interests 
and  in  furtherance  thereof  exercised  and  abused  their 
powers  as  officers  and  directors  for  "good  and  valuable 
consideration",  and  failed  to  disclose  the  nature  of  such 
consideration  and  to  reveal  all  material  and  relevant 
facts  to  the  other  members  of  Beverly  Hills  Federal 
Savings  and  Loan  Association. 

(b)  Lytton  Financial  Corporation,  acting  through 
Thomas  W.  Clarke,  Senior  Vice  President  and  At- 
torney and  Bart  Lytton,  President,  Chairman  of  the 
Board  and  a  Director,  was  the  offeror  of  the  opportun- 
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ity  afforded  to  the  Respondents  listed  in  Paragraph  (a) 
of  this  Charge  I  and  with  knowledge  participated  in 
the  consummation  of  the  breaches  of  trust  alleged  in 
Paragraph  (a)  of  this  Charge  I  and  further  with  knowl- 
edge accepted  the  benefits  received  from  these  breaches 
of  trust. 

CHARGE  II.  (a)  The  Respondents,  Bart  Lytton, 
Beth  Lytton,  Thomas  W.  Clarke  and  the  Board  of  Di- 
rectors of  Lytton  Financial  Corporation,  acting  for  and 
on  behalf  of  said  Corporation,  unlawfully  purchased 
proxies  from  Respondents,  Eugene  Webb,  Jr.,  Mar- 
guerite R.  Webb,  Richards  Matthews,  Jr.,  and  Robert 
G.  Rufi,  and  these  latter  parties  unlawfully  sold  and 
transferred  these  proxies  for  good  and  valuable  con- 
sideration. 

(b)  The  Respondent,  Bart  Lytton,  voted  the  afore- 
mentioned 18,146  unlawfully  purchased  proxies,  repre- 
senting 471,458  votes,  which  had  been  obtained  under 
power  of  substitution  from  Eugene  Webb,  Jr.,  Mar- 
guerite R.  Webb,  Richards  Matthews,  Jr.,  Eugene 
Webb,  III,  and  Robert  G.  Rufi,  at  the  Meeting  of 
Shareholders  of  Beverly  Hills  Federal  Savings  and 
Loan  Association,  held  on  Wednesday,  January  17, 
1962  at  8:30  o'clock  a.m.  at  the  offices  of  the  As- 
sociation at  9424  Wilshire  Boulevard,  Beverly  Hills, 
California. 

(c)  The  Respondents,  Eugene  Webb,  Jr.  and  Mar- 
guerite R.  Webb,  as  interested  directors,  violated  §544.5 
of  the  Regulations  of  the  Federal  Home  Loan  Bank 
Board  and  Section  4  of  the  By-Laws  of  Beverly  Hills 
Federal  Savings  and  Loan  Association  by  attempting  to 
conduct  a  meeting  of  the  Board  of  Directors  of  Beverly 
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Hills  Federal  Savings  and  Loan  Association  and  trans- 
acting business  without  a  quorum  on  or  about  the  14th 
day  of  March,  1961  at  1 :30  p.m.  at  the  offices  of  the 
Title  Insurance  and  Trust  Company,  433  South  Spring 
Street,  Los  Angeles,  California. 

(d)  The  Respondents,  Robert  G.  Rufi  and  Eugene 
C.  Jones,  violated  §544.5  of  the  Regulations  of  the 
Federal  Home  Loan  Bank  Board  and  Section  4  of  the 
By-Laws  of  Beverly  Hills  Federal  Savings  and  Loan 
Association,  when  they  knowingly  participatef  in  a 
meeting  of  the  Board  of  Directors  of  Beverly  Hills 
Federal  Savings  and  Loan  Association,  on  or  about 
the  14th  day  of  March,  1961  at  1 :30  p.m.  at  the  offices 
of  the  Title  Insurance  and  Trust  Company,  433  South 
Spring  Street,  Los  Angeles,  California  and  transacted 
most  important  business,  namely,  an  election  to  fill  va- 
cancies in  the  Board  of  Directors  without  a  quorum  and 
knowingly  allowed  Eugene  Webb,  Jr.,  and  Marguerite 
R.  Webb,  interested  directors,  to  participate  in  this  meet- 
ing. 

(e)  The  Respondent,  Richards  Matthews,  Jr.,  vio- 
lated his  fiduciary  duties  of  loyalty  and  good  faith  to 
the  other  members  of  Beverly  Hills  Federal  Savings  and 
Loan  Association  when  he  resigned  his  directorship  as 
part  of  an  agreement  by  certain  directors  to  elect  and 
maintain  designated  persons  in  office  as  officers  and  di- 
rectors of  the  Association  and  when  he  knowingly  ab- 
sented himself  from  the  reconvened  meeting  of  the 
Board  of  Directors,  referenced  in  paragraphs  (c)  and 
(d)  of  this  Charge  II,  and  allowed  most  important  busi- 
ness, namely  an  election  to  fill  vacancies  in  the  Board 
of  Directors,  to  be  transacted  without  a  quorom  and 
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without  his  taking  action  consonant  with  his  duties  owed 
to  the  other  members  of  the  Association  as  a  director. 

(f)  Respondents,  Eugene  Webb,  Jr.,  Marguerite  R. 
Webb,  Richards  Matthews,  Jr.,  Robert  G.  Rufi,  and 
Eugene  C.  Jones,  violated  their  fiduciary  responsibiUtes 
of  loyalty  and  good  faith  to  the  shareholders  of  Beverly 
Hills  Federal  Savings  and  Loan  Association  by  par- 
ticipating in  the  furtherance  and  accomplishment  of  an 
agreement  by  certain  directors  to  elect  and  maintain 
designated  persons  in  office  as  Officers  and  Directors 
of  Beverly  Hills  Federal  Savings  and  Loan  Association, 
which  was  against  public  policy  and  accordingly  void, 
and  all  said  participating  directors  acted  with  the  knowl- 
edge of  said  unlawful  agreement. 

CHARGE  in.  The  Respondents,  Bart  Lytton,  Beth 
Lytton,  Thomas  W.  Clarke,  and  the  Board  of  Directors 
of  Lytton  Financial  Corporation,  are  equally  at  fault 
for  the  violation  of  law  and  the  regulations  of  this 
Board  in  the  purported  reconstitution  of  the  Board  of 
Directors  of  Beverly  Hills  Federal  Savings  and  Loan 
Association,  the  purchasing  of  directorships,  and  the 
sale  of  proxies,  with  the  Webbs  and  the  former  Board 
of  Directors  of  Beverly  Hills  Federal  Savings  and 
Loan  Association,  since  they  participated  in  and  en- 
couraged these  respective  transactions. 

CHARGE  IV.  The  Respondents,  Eugene  Webb,  Jr., 
Marguerite  R.  Webb,  Richards  Matthews,  Jr.,  Robert 
G.  Rufi,  Thomas  W.  Clarke,  Beth  Lytton,  Dr.  Samuel 
J.  Sills,  Bart  Lytton  and  Lytton  Financial  Corporation, 
by  their  unlawful  actions,  as  charged  above  and  the 
unlawful  actions  of  Respondents,  Beth  Lytton,  Thomas 
W.  Clarke  and  Dr.   Samuel  J.   Sills,  which  were  cor- 
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rected,  as  set  forth  in  the  penuhimate  and  last  para- 
graphs of  Page  3  of  Board  Resolution  Number  15,430, 
have  demonstrated  a  pattern  of  lack  of  responsibility 
and  respect  for  law  and  the  regulations  of  the  Federal 
Home  Loan  Bank  Board  and  their  duties  as  officers, 
directors,  employees  or  agents  of,  or  parties  otherwise 
directly  or  indirectly  connected  with  the  management 
or  control  of,  a  Federal  Savings  and  Loan  Association 
by  their  failure  to  disclose  fully  these  unlawful  actions 
to  the  shareholders  of  Beverly  Hills  Federal  Savings  and 
Loan  Association,  which  they  had  a  legal  duty  to  so 
fully  disclose  to  the  beneficiaries  of  their  trust. 

RESOLVED,  that  pursuant  to  and  under  the  authority 
of  the  provisions  of  Section  5(d)(1)  of  the  Home  Own- 
ers' Loan  Act  of  1933,  as  amended  (12  U.S.C.  §1464- 
(d)(1))  and  Section  509.3  of  the  Rules  and  Regulations 
of  the  Federal  Home  Loan  Bank  Board  (12  CFR 
§509.3),  a  hearing  in  accordance  with  the  provisions 
of  Section  5  of  the  Administrative  Procedure  Act  (5 
U.S.C.  §1004)  will  be  held  at  10  a.m.  on  the  8th  day 
of  May,  1962,  at  Room  1800,  615  South  Flower  Street, 
Los  Angeles,  California,  as  to  such  alleged  violations  of 
law  or  regulation  and  any  legal  duty;  provided  how- 
ever, that  the  hearing  date  shall  be  subject  to  modifica- 
tion of  the  Board,  upon  notice  to  all  interested  parties, 
subject  to  the  disposition  of  the  complaint  in  Beverly 
Hills  Federal  Savings  and  Loan  Association  v.  Federal 
Home  Loan  Bank  Board,  Civil  Action  No.  62-305-K, 
in  the  United  States  District  Court  for  the  Southern 
District  of  California,  Central  Division. 
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RESOLVED  FURTHER,  that  an  authenticated  copy 
of  this  resolution  be  personally  served  forthwith  on 
Beverly  Hills  Federal  Savings  and  Loan  Association,  Eu- 
gene Webb,  Jr.,  Marguerite  R.  Webb,  Richards  Matth- 
ews, Jr.,  Robert  G.  Rufi,  Eugene  C.  Jones,  Thomas 
W.  Clarke,  Beth  Lytton,  Dr.  Samuel  J.  Sills,  Bart 
Lytton,  H.  P.  Braman,  Glenn  Wilson  and  Lytton  Fi- 
nancial Corporation  or  in  lieu  thereof  that  an  authenti- 
cated copy  be  sent  forthwith  by  registered  mail  to  said 
parties  at  their  last  known  addresses  as  they  appear  on 
the  records  of  the  Board. 

I,  Harry  W.  Caulsen,  do  hereby  certify  that  I  am 
Secretary  to  the  Federal  Home  Loan  Bank  Board,  and 
to  further  certify  that  the  foregoing  is  a  true  and  cor- 
rect copy  of  a  resolution  adopted  by  the  Federal  Home 
Loan  Bank  Board  at  a  meeting  of  said  Board  held  at 
Washington,  D.  C.  on  the  30th  day  of  March,  1962. 

Witness  my  hand  and  the  seal  of  said  Board  this 
30th  day  of  March,  1962. 

Harry  W.  Caulsen 
Secretary 
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EXHIBIT  "C" 

STIPULATION  FOR  SETTLEMENT  AND 
ENTRY  JUDGMENT  OF  DISMISSAL. 

In  the  United  States  District  Court  for  the  South- 
ern District  of  California,  Central  Division. 

Beverly  Hills  Federal  Savings  and  Loan  Association, 
Plaintiff,  vs.  Federal  Home  Loan  Bank  Board,  et  al., 
Defendants.  Civil  Action  No.  62-305  FW 

IT  IS  HEREBY  STIPULATED  by  and  between 
plaintiff  Beverly  Hills  Federal  Savings  and  Loan  As- 
sociation, defendants  Lytton  Financial  Corporation, 
Bart  Lytton,  Beth  Lytton,  Thomas  W.  Clarke,  Samuel 
J.  Sills,  H.  P.  Braman  and  Glenn  Wilson  (hereinafter 
referred  to  as  "Lytton  Defendants"),  and  defendant 
and  cross-complainant  Federal  Home  Loan  Bank  Board, 
by  and  through  their  respective  counsel  as  follows : 

1.  The  above  entitled  litigation  and  the  administra- 
tive proceedings  from  which  it  arose  have  been  pending 
for  over  three  years  and  the  controversies  between 
these  parties  involved  therein  still  remain  unresolved. 
There  are  numerous  discovery  matters  still  pending  with 
respect  to  some  of  which  appeals  have  been  taken.  It 
is  apparent  that  the  litigation  cannot  be  disposed  of  by 
trial  in  the  reasonably  near  future. 

2.  Continuance  of  this  litigation  constitutes  a  sub- 
stantial burden  upon  plaintiff,  upon  the  Lytton  De- 
fendants, and  upon  defendant  and  cross-complainant 
Federal  Home  Loan  Bank  Board. 

3.  Defendant  and  cross-complainant,  Federal  Home 
Loan  Bank  Board  has  broad  plenary  power  over  and 
responsibility   for   the   operations   of   plaintiff   Beverly 
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Hills  Federal  Savings  and  Loan  Association  and  for 
the  operation  of  the  entire  Federal  thrift  system  of 
which  plaintiff  is  a  part. 

4.  The  parties  hereto  have  agreed  to  a  disposition 
of  the  controversies  between  them. 

5.  A  disposition  of  these  controversies  on  the  terms 
which  have  been  agreed  upon  is  in  the  best  interests  of 
the  plaintiff  and  its  members,  the  Lytton  Defendants, 
the  defendant  and  cross-complainant  Federal  Home 
Loan  Bank  Board  and  of  the  entire  thrift  system  over 
which  said  Board  has  jurisdiction. 

6.  The  above  entitled  case  shall  be  disposed  of  inso- 
far as  the  Lytton  Defendants  are  concerned  by  the 
entry  of  a  judgment  of  dismissal  with  prejudice  in  the 
form  attached,  which  is  hereby  approved  and  made  a 
part  of  this  stipulation  subject,  however,  to  the  follow- 
ing conditions : 

(a)  This  stipulation  shall  be  submitted  to  the 
Court  and  this  Court  shall  be  requested  to  enter  a 
judgment  of  dismissal  in  accordance  therewith. 

(b)  A  judgment  in  the  form  attached  is  signed  and 
entered  by  the  Court  on  or  before  February  15, 
1965,  unless  said  date  shall  be  extended  for  a 
further  period  not  to  exceed  thirty  days  by  de- 
fendant and  cross-complainant  Federal  Home 
Loan  Bank  Board,  said  extension  to  be  ac- 
complished by  written  notice  to  the  other  parties 
to  this  stipulation. 

7.  Plaintiff,  Beverly  Hills  Federal  Savings  and  Loan 
Association,  agrees  that  defendant,  Lytton  Financial 
Corporation  may  file  a  consolidated  income  tax  return 
for  the  Southland  Company  for  the  period  of  the  year 
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1965  during  which  the  Southland  Company  was  a 
wholly  owned  subsidiary  of  Lytton  Financial  Corpora- 
tion and  Lytton  Financial  Corporation  agrees  that  it 
will  pay  the  income  tax,  if  any,  due  for  such  period 
Plaintiff,  Beverly  Hills  Federal  Savings  and  Loan  As- 
sociation, further  agrees  that  it  will  not  permit  or  cause 
the  Southland  Company  to  revoke  said  consent. 

8.  The  Lytton  Defendants  who  were  officers  or 
directors  of  Plaintiff  have  tendered  to  plaintiff  their 
resignations  as  officers  and  directors  of  Plaintiff  Bev- 
erly Hills  Federal  Savings  and  Loan  Association,  and 
have  obtained  the  resignation  of  the  other  director  of 
Plaintiff,  Beverly  Hills  Federal  Savings  and  Loan  As- 
sociation. Said  resignations  were  delivered  to  Defend- 
ant and  Cross-Complainant  Federal  Home  Loan  Bank 
Board  and  have  been  accepted.  New  directors  replacing 
each  of  said  resigning  directors  have  been  elected. 

9.  The  Lytton  Defendants  have  surrendered  all 
proxies  of  the  members  of  Beverly  Hills  Federal  Sav- 
ings and  Loan  Association  of  which  they  had  possession 
or  control  to  Defendant  and  Cross-Complainant  Federal 
Home  Loan  Bank  Board,  and  shall  undertake  no  new 
or  further  solicitation  of  proxies  thereof  for  a  period  of 
three  (3)  years  from  the  date  of  the  surrender  of  the 
said  proxies.  Upon  such  surrender  all  rights  and 
powers  of  said  Lytton  Defendants  other  than  Defend- 
ant Glenn  Wilson  pursuant  to  said  proxies  were  hereby 
terminated  and  cancelled.  The  rights  and  powers  under 
said  proxies  then  vested  in  Defendant  Glenn  Wilson, 
who  at  the  request  of  the  Defendant  and  Cross-Com- 
plainant Federal  Home  Loan  Bank  Board  exercised  his 
power  of  subscription  under  said  proxies  to  substitute 
therein  the  designee  or  designees  or  designees  of  De- 
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fendant  and  Cross-Complainant  Federal  Home  Loan 
Bank  Board.  Said  proxies  and  all  powers  thereunder, 
including  those  of  Glenn  Wilson,  i£  not  sooner  termi- 
nated shall  terminate  and  the  same  shall  be  cancelled  on 
January  30,  1966. 

10.  The  performance  of  the  acts  specified  in  para- 
graphs 8  and  9  above,  having  occurred,  there  shall  exist 
no  further  obligation,  liability  or  duty  on  the  part  of  any 
of  said  Lytton  Defendants  either  to  Plaintiff  Beverly 
Hills  Federal  Savings  and  Loan  Association,  its  mem- 
bers, or  Defendant  and  Cross-Complainant  Federal 
Home  Loan  Bank  Board  with  respect  to  any  of  the 
transactions  or  matters  set  forth  in  said  amended  and 
supplemental  complaint,  or  in  said  answers,  counter- 
claims and  cross  claims,  or  their  conduct  or  actions  with 
respect  thereto.  There  shall  likewise  exist  no  further 
obligation,  liability  or  duty  on  the  part  of  the  Plaintiff 
Beverly  Hills  Federal  Savings  and  Loan  Association, 
its  members,  or  the  Defendant  and  Cross-Complainant 
Federal  Home  Loan  Bank  Board  to  the  Lytton  De- 
fendants with  respect  to  any  of  the  transactions  or 
matters  set  forth  in  the  said  amended  and  supple- 
mental complaint,  or  in  said  answers,  counterclaims  and 
corss-claims. 

11.  In  accordance  with  the  provisions  of  Section 
5(c)  of  the  Home  Owners'  Loan  Act  of  1933,  as 
amended  by  Public  Law  88-560  of  the  88th  Congress 
and  with  the  appropriate  approval  of  Defendant  and 
Cross-Complainant  Federal  Home  Loan  Bank  Board 
heretofore  given.  Plaintiff  Beverly  Hills  Federal  Savings 
and  Loan  Association  has  purchased,  and  Defendant 
Lytton  Financial  Corporation  has  sold,  all  of  the  out- 
standing capital   stock   of   the   Southland   Company,   a 
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California  corporation,  which  said  Southland  Company 
is  referred  to  in  the  amended  and  supplemental  com- 
plaint and  in  the  answers,  counterclaims  and  cross- 
claims  above  referred  to,  upon  the  following  terms 
and  conditions : 

(a)  Plaintiff  Beverly  Hills  Federal  Savings  and 
Loan  Association  has  paid  the  sum  of  $1,500,- 
000.00  cash  to  Defendant  Lytton  Financial  Cor- 
poration for  said  stock. 

(b)  Defendant  Lytton  Financial  Corporation  has 
transferred  said  shares  of  said  capital  stock  of 
Southland  Company  to  Plaintiff  Beverly  Hills 
Federal  Savings  and  Loan  Association. 

(c)  The  Lytton  Defendants  who  were  officers  or 
directors  of  Southland  Company  have  tendered 
to  Southland  Company  their  resignations  as  of- 
ficers and  directors  of  Southland  Company. 
Said  resignations  have  been  delivered  to  Plaintiff 
and  accepted. 

(d)  Defendant  Lytton  Financial  Corporation  has 
warranted  that  the  assets  and  liabilities  of 
Southland  Company  at  the  time  of  said  transfer 
are  as  set  forth  in  the  pro  forma  statement  as  of 
November  30,  1964,  heretofore  delivered  by  De- 
fendant Lytton  Financial  Corporation  to  De- 
fendant and  Cross-Complainant.  Federal  Home 
Loan  Bank  Board,  Defendant  Lytton  Financial 
Corporation  shall  be  entitled  to  retain  all  earn- 
ings and  assets  of  the  said  corporation  in  excess 
of  those  shown  on  said  pro  forma  statement. 
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12.  In  the  event  any  of  the  conditions  set  forth  in 
paragraph  6  above,  are  not  met  for  any  reason  whatever 
including  prevention  by  Court  order,  this  stipulation 
shall  be  of  no  further  force  and  effect  and  the  parties 
hereto  shall  have  no  obligations  hereunder  nor  under 
the  terms  of  the  judgment  of  dismissal,  and  the  parties 
will  take  all  necessary  actions  to  place  the  parties  in  the 
positions  which  they  occupied  prior  to  the  acts  reflected 
in  this  stipulation. 

13.  The  execution  of  this  stipulation  and  the  im- 
plementation of  the  settlement  hereby  contemplated  and 
described  shall  not  in  any  respect  affect  or  constitute  a 
waiver  or  release  of  any  claim  or  claims  of  plaintiff 
or  of  defendant  and  cross-complainant,  Federal  Home 
Loan  Bank  Board,  against  any  persons  except  the 
Lytton  Defendants,  and  it  is  expressly  understood  that 
plaintiff  and  defendant  and  cross-complainant.  Federal 
Home  Loan  Bank  Board,  do  not  waive  or  relinquish 
any  claim  or  claims  against  any  other  persons,  firms  or 
corporations  than  those  expressly  named  or  designated 
herein  and  retain  all  their  claims  and  causes  of  action 
against  all  other  parties  to  this  action.  Further,  such 
execution  and  implementation  shall  not  be  construed  as 
a  compensation  with  respect  to  any  claim  for  damages 
asserted  by  or  in  behalf  of  plaintiff  in  any  of  the  plead- 
ings in  this  action.  Nor  shall  the  execution  of  this 
stipulation  and  the  implementation  of  the  settlement  in 
any  respect  constitute  any  admission  of  any  wrongdoing 
of  any  kind  or  character  by  any  of  the  Lytton  Defend- 
ants.    Nor  shall  the  execution  of  this  stipulation  and 
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the  implementation  thereof  in  any  respect  confer  any 
rights  upon  plaintiff  or  upon  defendant  and  cross  com- 
plainant Federal  Home  Loan  Bank  Board  which  they 
would  not  otherwise  have  against  any  parties  other 
than  the  Lytton  Defendants. 

Dated :    January  14,  1965. 

GLEN  R.  MILLER 
THOMAS  N.  DOWD 
ROBERT  B.  HANKINS 
PIERSON,  BALL  &  DOWD 
By  /s/  Robert  B.  Hankins 
Robert  B.  Hankins 
Attorneys  for  Plaintiff 
Beverly  Hills  Federal  Savings 
and  Loan  Association 

RICHARD  P.  BYRNE 

PHILIP  R.  COLLINS 

MacCRACKEN,  COLLINS  &  HAWES 

By  /s/  Philip  R.  Collins 

Philip  R.  Collins 

Attorneys  for  Defendant  and 

Cross-Complainant  Federal 

Home  Loan  Bank  Board 

O'MELVENY  &  MYERS 

RODNEY  K.  POTTER 

By  /s/  Rodney  K.  Potter 

Rodney  K.  Potter 

Attorneys  for  Lytton  Defendants 
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COVENANT  NOT  TO  SUE 

For  and  in  consideration  of  the  performance  of  the 
acts  specified  in  that  certain  stipulation  dated  January 
14,  1965  in  that  certain  action  entitled  Beverly  Hills 
Federal  Savings  and  Loan  Association,  Plaintiff,  vs. 
Federal  Home  Loan  Bank  Board,  et  al,  Defendants, 
pending  in  the  U.  S.  District  Court,  Southern  District 
of  California,  and  being  No.  62305  FW  in  the  files  of 
said  Court,  Beverly  Hills  Federal  Savings  and  Loan 
Association  and  the  Federal  Home  Loan  Bank  Board, 
Covenantors,  covenant  to  Lytton  Financial  Corporation, 
Bart  Lytton,  Beth  Lytton,  Thomas  W.  Clarke,  Samuel 
J.  Sills,  H.  P.  Braman  and  Glenn  Wilson,  Covenantees, 
as  f ollovi^s : 

1.  Covenantors  covenant  and  agree  that  they  will 
not  at  any  time  hereafter  commence,  maintain  or  prose- 
cute any  action  or  proceeding  or  assert  any  claim  against 
Covenantees  or  any  of  them  for  rehef  of  any  kind  on 
account  of  any  of  the  following  matters  occurring 
during  the  period  Covenantees  or  any  of  them  shall 
have  occupied  any  position  as  an  officer,  director,  em- 
ployee or  attorney  of  Covenantor  Beverly  Hills  Fed- 
eral Savings  and  Loan  Association,  insofar  as  any  such 
matters  shall  appear  in  or  be  disclosed  by  the  books  and 
records  of  Beverly  Hills  Federal  Savings  and  Loan 
Association:  Contributions  made  by  Beverly  Hills  Fed- 
eral Savings  and  Loan  Association  to  charity  or  to  civic 
or  philanthropic  organizations;  expenses  of  officers, 
directors   or  attorneys   paid  by   Beverly   Hills   Federal 
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Savings  and  Loan  Association;  expenses  incurred  and 
paid  by  Beverly  Hills  Federal  Savings  and  Loan  Asso- 
ciation for  public  relations  counseling  or  services;  at- 
torneys fees  paid  by  Beverly  Hills  Federal  Savings  and 
Loan  Association  to  any  attorney;  and  compensation  or 
bonus  paid  to  any  officer,  attorney,  director  or  em- 
ployee of  Beverly  Hills  Federal  Savings  and  Loan  Asso- 
ciation. By  the  acceptance  of  this  covenant  Covenan- 
tees w^arrant  and  represent  that  the  books  and  records 
of  Beverly  Hills  Federal  Savings  and  Loan  Association 
truly  reflect  all  of  the  matters  referred  to  in  paragraph 
1  hereof. 

2.  Covenantors  further  covenant  and  agree  that 
they  will  not  at  any  time  hereafter  commence,  maintain 
or  prosecute  any  action  or  proceeding  or  assert  any 
claim  against  Covenantees  or  any  of  them  for  relief 
of  any  kind  on  account  of  the  participation  of  Covenan- 
tees or  any  of  them  in  causing  or  implementing  the 
settlement  of  said  action  by  judgment  pursuant  to  stip- 
ulation between  Covenantors  and  Covenantees. 

3.  The  execution  of  this  Covenant  Not  To  Sue  does 
not  represent  to  Covenantors  and  shall  not  be  con- 
strued as  a  compensation  for  any  claim  which  either  of 
them  may  have  on  account  of  any  of  the  matters  above 
referenced  in  paragraphs  1  and  2  hereof,  and  it  is  under- 
stood that  Covenantors  do  not  in  any  manner  or  re- 
spect waive  or  relinquish  any  claim  or  claims  against 
any  other  persons,  firms  or  corporations  than  those 
expressly  named  and  designated  herein  as  Covenantees 
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anet  that   specifically   Covenantors   retain   their   claims 
and  causes  of  action  against  all  other  persons  with  re- 
spect to  any  such  matters. 

BEVERLY  HILLS  FEDERAL  SAV- 
INGS AND  LOAN  ASSOCIATION 
By  /s/  Preston  N.  Silbaugh 

FEDERAL  HOME  LOAN  BANK 
BOARD 

By  /s/Joseph  P.  McMurray 

ATTEST: 

/s/  Leonard  M.  Smith 

Secretary 

ATTEST : 

/s/  Harry  Caulsen 

Secretary 


APPENDIX  "B." 

Answer  to  Second  Amended  and  Supplemental  Com- 
plaint for  Declaratory  Judgment,  to  Impress  a 
Trust,  and  Other  Relief. 

United  States  District  Court,  Central  District  of 
California. 

Beverly  Hills  Federal  Savings  and  Loan  Associatiori. 
Plaintiff,  vs.  Federal  Home  Loan  Bank  Board,  Eu- 
gene Webb,  Jr.,  Marguerite  R.  Webb,  Richards  Mat- 
thews, Jr.,  Robert  G.  Rufi,  Eugene  C.  Jones,  and  Title 
Insurance  and  Trust  Company,  Defendants.  Civil  Ac- 
tion No.  62-305-FW. 

Filed  Nov.  23,  1966. 

ANSWER  OF  DEFENDANT,  FEDERAL 
HOME  LOAN  BANK  BOARD 

Defendant,  Federal  Home  Loan  Bank  Board,  by  its 
attorneys,  in  answer  to  the  Second  Aended  and  Sup- 
plemental Complaint  for  Declaratory  Judgment,  to  Im- 
press a  Trust,  and  Other  Relief  (hereinafter  referred  to 
as  "complaint")  states  as  follows: 

1.  Defendant,  Federal  Home  Loan  Bank  Board,  ad- 
mits the  allegations  contained  in  paragraph  1  of  the 
complaint  and  alleges  further  that  the  preceding  com- 
plaints filed  heretofore  in  this  controversy  also  arose 
and  were  filed  under  the  provisions  of  the  alleged  statu- 
tory provisions. 

2.  Defendant,  Federal  Home  Bank  Board,  admits 
the  allegations  contained  in  paragraph  2  of  the  com- 
plaint but  contends  that  such  allegation  is  irrelevant, 
since  jurisdiction  of  the  complaint  is  conferred  by  fed- 


eral    statute,    12    U.S.C.    §    1464(D)(1)    and    is    not 
dependent  upon  any  requisite  amount  in  controversy. 

3.  Defendant,  Federal  Home  Loan  Bank  Board,  ad- 
mits the  allegation  as  to  the  location  of  the  home  office 
of  the  plaintiff,  Beverly  Hills  Federal  Savings  and  Loan 
Association  (hereinafter  referred  to  as  "Association"), 
but  denies  the  remainder  of  the  allegations  contained 
in  paragraph  3  of  the  complaint  on  the  basis  that  such 
allegations  are  incomplete.  Defendant,  Federal  Home 
Loan  Bank  Board  alleges  that  plaintiff.  Association,  is  a 
federal  savings  and  loan  association,  whose  original 
Federal  Charter  was  issued  under  the  Home  Owners 
Loan  Act  of  1933,  as  amended  (hereinafter  referred  to 
as  "the  Act")  on  November  6,  1936  as  Southland  Fed- 
eral Savings  &  Loan  Association  and  the  name  of  such 
association  was  changed  to  Beverly  Hills  Federal  Savings 
&  Loan  Association  by  Federal  Home  Loan  Bank 
Board  Resolution  No,  10,651,  dated  April  15,  1957,  said 
Association  currently  existing  under  a  "Charter  K 
(Rev.)"  Number  1302,  issued  by  the  Federal  Home 
Loan  Bank  Board  on  or  about  April  15,  1957. 

4.  Defendant,  Federal  Home  Loan  Bank  Board,  ad- 
mits the  allegations  contained  in  paragraph  4  of  the 
complaint. 

5.  Defendant,  Federal  Home  Loan  Bank  Board,  ad- 
mits the  allegations  contained  in  paragraph  5  of  the 
complaint. 

6.  Defendant,  Federal  Home  Loan  Bank  Board,  ad- 
mits the  allegations  contained  in  paragraph  6  of  the 
complaint. 

7.  Defendant,  Federal  Home  Loan  Bank  Board,  ad- 
mits  the  allegations   contained   in   the   first   and   third 


sentences  of  paragraph  7  of  the  complaint.  Defend- 
ant, Federal  Home  Loan  Bank  Board,  admits  the  al- 
legations contained  in  the  second  sentence  of  paragraph 
7  of  the  complaint  to  the  effect  that  Eugene  Webb,  Jr. 
was  president  of  the  plaintiff,  Association,  but  said 
defendant  further  alleges  that  the  defendant  Eugene 
Webb,  Jr.  for  a  long  time  prior  to  and  on  March  14, 
1961,  was  also  the  Chief  Executive  Officer  of  the  plain- 
tiff. Association. 

8.  Defendant,  Federal  Home  Loan  Bank  Board,  ad- 
mits the  allegations  contained  in  the  second,  third  and 
fourth  sentences  of  paragraph  8  of  the  complaint,  but 
denies  that  portion  of  the  first  allegation  contained  in 
the  first  sentence  of  paragraph  8  of  the  complaint  and 
alleges  that  since  1957  and  specifically  on  March  14, 
1961  the  Southland  Company  was  a  corporation  or- 
ganized under  the  laws  of  California  and  engaged  in 
the  mortgage,  insurance,  escrow  and  related  business, 
and  furthermore  its  predecessor  was  a  California  cor- 
poration engaged  in  the  same  business  and  known  as 
the  Southland  Mortgage  Company. 

9.  Defendant,  Federal  Home  Loan  Bank  Board,  ad- 
mits the  allegations  in  the  first  sentence  of  paragraph 
9  of  the  complaint  as  to  the  ownership  of  the  outstand- 
ing stock  of  the  Southland  Company,  but  denies  that 
portion  of  the  allegations  contained  in  the  first  sen- 
tence of  paragraph  9  of  the  complaint  as  to  "a  long  time 
prior  to  and  on  March  14,  1961"  and  alleges  that  since 
1957,  and  specifically  on  March  14,  1961  the  South- 
land Company  was  a  corporation  organized  under  the 
laws  of  the  State  of  California  and  engaged  in  the 
mortgage,  insurance,  escrow  and  related  business  and 
furthermore,  its  predecessor  was  a  California  corpora- 


tion  engaged  in  the  same  business  and  known  as  the 
Southland  Mortgage  Company.  Defendant,  Federal 
Home  Loan  Bank  Board  admits  the  allegations  con- 
tained in  the  second  and  third  sentences  of  paragraph  9 
of  the  complaint. 

10.  The  Defendant,  Federal  Home  Loan  Bank 
Board,  admits  the  allegations  contained  in  the  first, 
second,  third  and  fourth  sentences  of  paragraph  10  of 
the  complaint  but  more  affirmatively  avers  and 
describes  the  said  transactions  alluded  to  in  these 
allegations  as  follows:  On  or  about  March  9,  1961, 
defendant,  Eugene  Webb,  Jr.,  together  with  his  spouse, 
defendant.  Marguerite  R.  Webb,  as  Trustees  for  Eu- 
gene Webb,  111  and  Beverly  Diana  Marguerite  Webb, 
their  children,  entered  into  a  "Buy  and  Sell  Agree- 
ment" for  the  sale  of  all  of  the  outstanding  and  issued 
shares  of  stock  of  the  Southland  Company  to  Lytton 
Financial  Corporation,  acting  by  and  through  Thomas 
W.  Clarke,  for  the  sum  of  $1,500,000.00  whereby  it 
was  also  provided  that  the  said  defendants,  Eugene 
Webb,  Jr.  and  Marguerite  R.  Webb  would  do  "any  and 
all  things  necessary,  and  execute  any  and  all  necessary 
documents  or  agreements,  as  may  be  required  by  the 
buyer,  in  order  to  assure  the  continuance  of  the  pres- 
ent business  relationship  between  the  Southland  Com- 
pany and  the  Beverly  Hills  Federal  Savings  and  Loan 
Association."  On  or  about  March  14,  1961,  Eugene 
Webb,  Jr.  and  Marguerite  R.  Webb  entered  into  a  Per- 
sonal Service  Agreement  with  Lytton  Financial  Cor- 
poration, acting  by  and  through  Bart  Lytton,  the  said 
agreement  providing  that  the  Webbs  would  be  paid  the 
sum  of  three  hundred  thousand  dollars  ($300,000.00) 
over  a  five  year  period,  payable  sixty  thousand  dollars 


($60,000.00)  per  year,  annually  in  advance,  the  first 
payment  of  sixty  thousand  dollars  ($60,000.00;  being 
payable  upon  the  execution  of  the  Agreement,  irrespec- 
tive of  whether  either  or  both  of  said  parties  survived 
the  period  of  the  agreement  and  were,  in  fact,  able  to 
perform  the  consultant  services  provided  in  said  Agree- 
ment, said  sums  representing  in  fact  the  further  con- 
sideration for  the  transfer,  sale  and  control  of  the  As- 
sociation. Defendant,  Federal  Home  Loan  Bank  Board, 
denies  the  first  and  third  allegations  contained  in  the 
fifth  sentence  of  paragraph  10  of  the  complaint  and 
affirmatively  avers  that  on  the  afternoon  of  March 
14,  1961,  at  or  about  1:30  p.m..  Pacific  Standard  Time, 
Eugene  Webb,  Jr.,  as  an  interested  director,  violated 
§  544.5  of  the  Regulations  of  the  Federal  Home  Loan 
Bank  Board  and  Section  4  of  the  By-Laws  of  the 
plaintiff,  Association,  by  attempting  to  conduct  a  meet- 
ing of  the  Board  of  Directors  of  the  Association  and 
attempting  to  transact  most  important  business, 
namely,  an  election  to  fill  vacancies  in  the  Board  of 
Directors  without  a  quorum.  Defendants,  Eugene 
Webb,  Jr.,  Marguerite  R.  Webb,  Richards  Matthews, 
Jr.,  Robert  G.  Rufi  and  Eugene  C.  Jones  violated  their 
fiduciary  responsibilities  of  loyalty  and  good  faith 
to  the  shareholders  of  the  plaintiff.  Association,  by 
participating  in  the  furtherance  and  accomplishment 
of  an  agreement  to  elect  and  maintain  certain  desig- 
nated persons  in  office  as  Officers  and  Directors  of 
the  plaintiff.  Association.  Defendant,  Federal  Home 
Loan  Bank  Board,  denies  the  second  allegation  con- 
tained in  the  fifth  sentence  of  paragraph  10  of  the  com- 
plaint and  alleges  affirmatively  that  on  or  about  March 
14,  1961,  as  part  of  the  consideration  to  Lytton  Fi- 
nancial Corporation  for  the  purchase  of  the  Southland 


Company,   the  power  of   substitution,   contained   in   all 
proxies  of  inembers  of  the  plaintiff.  Association,  con- 
stituting and  appointing  Eugene  Webb,  Jr.,  Marguerite 
R.    Webb,    Richards    Matthews,    Jr.    Eugene    Webb, 
III     and     Robert     G.     Rufi,     in     the     order     named 
proxy  for   and   in  the  name,   place   and   stead   of   the 
signing  member,  was  "for  good  and  valuable  considera- 
tion", exercised  by  substituting  Bart  Lytton,  Beth  Lyt- 
ton.  Dr.  Samuel  J.  Sills  and  Thomas  W.  Clarke  for  the 
individuals  previously  named,  in  the  order  named.  De- 
fendant, Federal  Home  Loan  Bank  Board,  admits  the 
allegations    contained    in    the    sixth    sentence    of    para- 
graph  10  of   the  complaint   and   further   affirmatively 
alleges  that  Eugene  Webb,  Jr.,  Marguerite  R.  Webb, 
Richards  Matthews,  Jr.,  Robert  G.  Rufi  and  Eugene  C. 
Jones  participated  and  acted  with  knowledge  of  the  un- 
lawfulness of  the  agreement  to  elect  and  maintain  cer- 
tain designated  persons  in  office  as  Officers  and  Di- 
rectors of  the  plaintiff,  Association,  and  the  defendant, 
Eugene  Webb,  Jr.,  acting  as  a  director  and  President 
of    plaintiff,    Association,    and    Marguerite    R.    Webb, 
acting  as  a  director.  First  Vice  President  and  Chair- 
man of  the  Board  of  Directors  of  plaintiff,  Association, 
took   the   advantage   and   opportunity   to   transfer   the 
plaintiff.  Association,  by  coupling  it  with  the  transfer 
and  sale  of  the  Southland  Company,  of  which  Eugene 
Webb,  Jr.,  was  a  director.  General  Manager,  and  Presi- 
dent and  Marguerite   R.   Webb   was   a   director.   Vice 
President  and  Assistant  Secretary. 

11.  The  Defendant,  Federal  Home  Loan  Bank 
Board  admits  the  allegations  contained  in  paragraph  11 
of  the  complaint  but  more  affirmatively  avers  that  the 
control    of    the    plaintiff.    Association,    including    the 
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proxies  of  members  therein  and  the  directorships  there- 
of, and  the  value  of  said  control,  proxies  and  director- 
ships are  assets  of  the  plaintiff.  Association  and  its 
members  and  the  sale  thereof  was  wrongful  and  unlaw- 
ful and  was  in  willful,  deliberate  and  extreme  disre- 
gard for  and  in  violation  of  the  fiduciary  duties  owed 
by  defendants,  Eugene  Webb,  Jr.  and  Marguerite  R. 
Webb. 

12.  The  Defendant,  Federal  Home  Loan  Bank 
Board  admits  the  allegations  contained  in  paragraph 
12  of  the  complaint  but  more  affirmatively  avers  that 
the  defendants,  Eugene  Webb,  Jr.,  Marguerite  R.  Webb, 
Richards  Matthews,  Jr.,  Robert  G.  Rufi  and  Eugene 
C.  Jones  have  as  a  result  of  all  actions  alleged  as  viola- 
tions by  these  said  defendants  in  Federal  Home  Loan 
Bank  Board  Resolutions  No.  15,  431  and  No.  15,703, 
violated  Federal  Law,  the  Regulations  of  the  Federal 
Home  Loan  Bank  Board  and  "other  law",  which  in- 
cluded violation  of  state  law  and  federal  common  law. 

13.  The  Defendant,  Federal  Home  Loan  Bank 
Board  admits  the  allegations  contained  in  paragraph  13 
of  the  complaint  but  asserts  no  claim  for  damages, 
either  compensatory  or  punitive,  against  any  of  the  de- 
fendants save  the  defendants,  Eugene  Webb,  Jr.,  and 
Marguerite  R.  Webb. 

14.  The  Defendant,  Federal  Home  Loan  Bank 
Board  denies  the  allegations  contained  in  paragraph  14 
of  the  complaint  except  insofar  as  it  alleges  that  the 
plaintiff.  Association  was  under  the  control  and  domi- 
nation of  Bart  Lytton  and  more  affirmatively  avers 
that  Bart  Lytton,  acting  through  Beth  Lytton,  Samuel 
J.  Sills,  Thomas  W.  Clarke,  H.  B.  Braman  and  Glenn 
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Wilson  at  various  times  from  the  15th  day  of  March, 
1961  until  the  14th  day  of  January,  1965,  was  in  sole 
control  of  the  plaintiff,  Association. 

15.  The  Defendant,  Federal  Home  Loan  Bank  Board 
admits  the  allegations  contained  in  paragraph  15  of  the 
complaint. 

16.  The  Defendant,  Federal  Home  Loan  Bank  Board 
admits  the  allegations  contained  in  paragraph  16  of  the 
complaint. 

17.  The  Defendant,  Federal  Home  Loan  Bank 
Board  denies  the  allegations  contained  in  paragraph  17 
of  the  complaint  and  more  affirmatively  avers  that  the 
plaintiff,  Association  on  February  20,  1962  acting  under 
the  control  of  Bart  Lytton,  through  his  control  of  the 
then  directors  of  the  plaintiff,  Association,  filed  this 
action  in  declaratory  relief  to  have  the  court  declare 
that  the  sale  transaction  was  valid  and  to  enjoin  the 
defendant.  Federal  Home  Loan  Bank  Board  from  pro- 
ceeding with  its  resolutions  and  written  charges  or  from 
correcting  the  violations. 

18.  The  Defendant,  Federal  Home  Loan  Bank 
Board  admits  the  allegations  contained  in  paragraph  18 
of  the  complaint  and  more  affirmatively  alleges  that 
the  Judgment  of  Dismissal  (Exhibit  A  hereof)  specifi- 
cally preserves  the  causes  of  action  asserted  herein 
against  the  defendants,  Eugene  Webb,  Jr.,  Marguerite 
R.  Webb,  Richards  Matthews,  Jr.,  Robert  G.  Rufi  and 
Eugene  C.  Jones. 

19.  The  Defendant,  Federal  Home  Loan  Bank 
Board  admits  the  allegations  contained  in  the  first  con- 
junctive clause  of  the  first  sentence  of  paragraph  19 
of  the  complaint,  but  denies  the  allegations  contained 
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in  the  second  conjunctive  clause  of  the  first  sentence  of 
paragraph  19  of  the  complaint  to  the  effect  that  the 
defendant,  Title  Insurance  and  Trust  Company  was  a 
true  co-trustee  of  the  trust  referred  to  in  the  complaint, 
affirmatively  averring  that  the  said  defendant,  Title  In- 
surance and  Trust  Company  could  be  more  properly 
termed  as  a  mere  corporate  trustee  with  no  voting  rights 
to  control  said  trust.  The  Defendant,  Federal  Home 
Loan  Bank  Board  admits  the  allegations  contained  in 
the  second  sentence  of  paragraph  19  of  the  complaint 
and  affirmatively  avers  that  the  said  defendant,  Title 
Insurance  and  Trust  Company  specifically  did  not  join 
in  the  warranties  contained  in  Buy  and  Sell  Agree- 
ment between  the  defendants,  Eugene  Webb,  Jr.  and 
Marguerite  R.  Webb  and  the  Lytton  Financial  Corpora- 
tion, nor  did  the  said  defendant,  Title  and  Insurance 
and  Trust  Company  execute  the  aforementioned  Buy  and 
Sell  Agreement.  The  Defendant,  Federal  Home  Loan 
Bank  Board  denies  that  part  of  the  allegations  contained 
in  the  third  sentence  of  paragraph  19  of  the  complaint 
that  the  Title  Insurance  and  Trust  Company  is  a  neces- 
sary party  to  this  cause  of  action  for  the  purpose  of 
facilitating  the  enforcement  of  any  orders  made  by  the 
court  with  respect  to  the  trust  or  the  trust  property. 

20  The  Defendant,  Federal  Home  Loan  Bank 
Board  admits  the  allegations  contained  in  paragraph 
20  of  the  complaint  but  affirmatively  avers  that  the 
plaintiff,  Association  is  not  seeking  as  complete  and 
full  relief  as  the  Defendant,  Federal  Home  Loan  Bank 
Board  asserts  in  currently  pending  cross-claims  against 
the  defendants,  Eugene  Webb,  Jr.,  Marguerite  R.  Webb, 
Richards  Matthews,  Jr.,  Robert  G.  Rufi  and  Eugene 
C.  Jones,  which  were  asserted  at  the  very  outset  of  this 
litigation. 
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21.  The  Defendant,  Federal  Home  Loan  Bank 
Board  admits  the  allegations  contained  in  paragraph  21 
of  the  complaint. 

22.  The  Defendant,  Federal  Home  Loan  Bank 
Board  admits  the  allegations  contained  in  paragraph 
22  of  the  complaint  but  more  affirmatively  avers  that 
there  are  other  extant  controversies  which  are  evident 
from  a  comparison  of  the  Second  Amended  and  Supple- 
mental Complaint  of  the  plaintiff,  Association  with  the 
currently  outstanding  Cross-Claims  of  the  Defendant, 
Federal  Home  Loan  Bank  Board  as  to  the  Defendants, 
Eugene  Webb,  Jr.,  Marguerite  R.  Webb,  Richards 
Matthews,  Jr.  Robert  G.  Rufi  and  Eugene  C.  Jones,  as 
well  as  this  pleading  of  the  Defendant,  Federal  Home 
Loan  Bank  Board,  a  regulatory  agency  charged  with 
the  supervision  of  federally-chartered  Savings  and  Loan 
Associations,  which  is  asserting  broader  and  more  ex- 
tensive claims  than  the  plaintiff,  Association  whose 
claims  from  an  examination  of  the  Second  Amended 
and  Supplemental  Complaint  are  of  a  more  narrow 
scope  by  virtue  of  its  status  as  a  thrift  institution  rather 
than  a  regulatory  agency,  with  the  exception  that  the 
Defendant,  Federal  Home  Loan  Bank  Board  has  not  as- 
serted claims  for  punitive  or  compensatory  damage 
against  the  defendants,  Richards  Matthews,  Jr.,  Rob- 
ert G.  Rufi  or  Eugene  C.  Jones. 

WHEREFORE,  it  is  prayed: 

1.  That  injunctive  and  coercive  relief  be  directed 
against  the  plaintiff,  Association  through  its  present 
managing  parties  to  correct  such  violations  of  law  and 
Federal  Regulations  in  the  manner  hereinafter  set  forth 
in  his  prayer  and  include  a  full  disclosure  to  the  mem- 
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bers  of  the  said  plaintiff,  Association  of  all  breaches 
of  trust  and  responsibility  found  to  have  been  committee 
by  the  defendants,  Eugene  Webb,  Jr.,  Marguerite  R. 
Webb,  Richards  Matthews,  Jr.,  Robert  G.  Rufi  and  Eu- 
gene C.  Jones. 

2.  That  the  defendants,  Eugene  Webb,  Jr.,  Mar- 
guerite R.  Webb,  Robert  G.  Rufi,  Richards  Matthews, 
Jr.  and  Eugene  C.  Jones  be  barred  from  serving  in  a 
capacity  of  trust  and  responsibility  directly  or  indirectly 
as  an  officer,  director  or  party  directly  or  indirectly  con- 
nected with  the  management  or  control  of  Beverly  Hills 
Federal  Savings  &  Loan  Association  for  five  years 
from  the  final  order  of  this  court  directing  such  relief. 

3.  That  the  plaintiff.  Association  shall  be  enjoined 
from  reimbursing  for  legal  expenses  and  fees,  the  de- 
fendants, Eugene  Webb,  Jr.,  Marguerite  R.  Webb,  Rich- 
ards Matthews,  Jr.,  Robert  G.  Rufi  and  Eugene  C. 
Jones  who  are  found  to  have  been  guilty  of  wrong- 
doing in  connection  with  any  legal  proceeding  for  which 
reimbursement  is  sought. 

4.  That  the  Court  enter  judgment  for  punitive 
damages  against  the  defendants,  Eugene  Webb,  Jr.  and 
Marguerite  R.  Webb,  for  their  respective  and  collective 
willful  and  deliberate  disregard  of  their  fiduciary  du- 
ties to  the  Association  and  willful  disregard  for  the  re- 
quirements of  law  and  federal  regulation  designed  to 
protect  the  plaintiff.  Association  and  its  members,  in  its 
discretion,  in  an  amount  per  individual  deemed  just  and 
proper,  which  shall  be  ordered  to  be  used  by  the  plain- 
tiff. Association  to  help  defray  the  costs  incurred  by  the 
said  plaintiff.  Association  in  the  present  litigation  re- 
sulting from  unlawful  actions  of  these  parties. 
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5.  That  defendants,  Eugene  Webb,  Jr.  and  Mar- 
guerite R.  Webb  hold  in  constructive  trust  for  the  use 
and  benefit  of  the  plaintiff.  Association  the  sum  of 
one  million  eight  hundred  thousand  dollars,  received  by 
or  on  behalf  of  said  defendants,  Eugene  Webb,  Jr.  and 
Marguerite  R.  Webb  as  a  consideration  for  the  transfer 
of  control  of  the  plaintiff,  Association,  including  the 
transfer  of  voting  proxies  and  directorships  in  said  As- 
sociation. 

6.  That  general  damages  be  awarded  against  the  de- 
fendants, Eugene  Webb,  Jr.  and  Marguerite  R.  Webb 
in  favor  of  the  plaintiff.  Association  in  the  sum  of  one 
million  eight  hundred  thousand  dollars  ($1,800,000.00). 

7.  That  the  defendant.  Federal  Home  Loan  Bank 
Board  shall  have  judgment  against  the  plaintiff,  Asso- 
ciation and  the  defendants,  Eugene  Webb,  Jr.,  Margue- 
rite R.  Webb,  Richards  Matthews,  Jr.,  Robert  G.  Rufi 
and  Eugene  C.  Jones  for  its  costs. 

8.  That  the  court  grant  to  the  defendant,  Federal 
Home  Loan  Bank  Board  such  other  and  further  relief 
as  to  the  Court  may  seem  just  and  proper. 

Dated:    November  22,  1966. 

MacCRACKEN,  COLLINS  &  HAWES 
Special  Counsel  for  Defendant, 
Federal  Home  Loan  Bank  Board. 
By:    Philip  R.  Collins 
PHILIP  R.  COLLINS 

/s/  Richard  P.  Byrne 
RICHARD  P.  BYRNE 
Of  Counsel 
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APPENDIX  "C." 

Memorandum  Decision  and  Opinion. 

United  States  District  Court,  Central  District  of 
California. 

Beverly  Hills  Federal  Savings  and  Loan  Association, 
Plaintiff,  v.  Federal  Home  Loan  Bank  Board,  et  al.. 
Defendants.  No.  62-305-FW. 

Filed:  April  6,  1967. 

Defendants  EUGENE  WEBB,  JR.,  MARGUE^ 
RITE  R.  WEBB,  RICHARDS  MATTHEWS,  JR., 
ROBERT  G.  RUFI  and  EUGENE  C.  JONES  moved 
to  dismiss  plaintiff's  action  upon  its  second  amended 
and  supplemental  complaint  on  the  grounds  that  the 
Court  does  not  have  jurisdiction  of  the  subject  matter 
of  plaintiff's  action  against  said  moving  defendants. 
Other  defendants  in  the  action  who  did  not  join  in  said 
motion  are  FEDERAL  HOME  LOAN  BANK 
BOARD  (hereinafter  referred  to  as  BOARD)  and 
TITLE  INSURANCE  AND  TRUST  COMPANY. 
The  moving  defendants  are  hereinafter  referred  to  as 
the  WEBB  GROUP.  The  Court  originally  denied  the 
motion  of  the  WEBB  GROUP  to  dismiss  plaintiff's 
action  against  them,  (said  motion  as  originally  made 
by  the  moving  defendants  was  made  on  many  grounds) ; 
the  Court  thereafter  announced  to  the  parties  that  it 
would  reconsider  the  motion  of  the  WEBB  GROUP 
to  dismiss  plaintiff's  action  against  them  on  the 
ground  that  the  Court  did  not  have  jurisdiction  of  the 
subject  matter  of  plaintiff's  said  action  against  the 
WEBB  GROUP;  but  the  Court  directed  that  there  be 
a  factual  hearing  or  trial  on  the  one  issue  as  to  whether 
or  not  the  Court  does  have  jurisdiction  of  said  subject 
matter. 
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The  matter  thereupon  came  on  for  trial  and  hearing 
as  to  the  specific  issue  of  jurisdiction  of  the  subject 
matter  of  plaintiff's  action  against  the  WEBB  GROUP. 
Evidence,  both  oral  and  documentary,  was  received  and 
the  matter  was  thereafter  submitted  to  the  Court  for 
decision  upon  the  filing  of  memoranda  of  points  and 
authorities  by  the  parties. 

There  is  no  claim  of  diversity  jurisdiction  of  the 
action. 

While  it  has  been  argued  by  plaintiff  that  the  Court 
has  jurisdiction  of  plaintiff's  action  against  the 
WEBB  GROUP  because  such  cause  of  action  arises 
under  a  law  of  the  United  States, — in  short,  that  the 
Federal  Court  has  jurisdiction  over  an  action  by  a  Fed- 
eral savings  and  loan  association  against  its  former  di- 
rectors for  breach  of  fiduciary  duty  on  the  part  of  such 
former  directors,  the  Court  rejects  such  contentions. 
Here  there  is  no  controversy  concerning  the  validity  or 
construction  of  any  Federal  statute;  and  the  claim  of 
plaintiff  against  the  WEBB  GROUP  arises  from  the 
common  law,  i.e.  State  law.  See  Miami  Beach  Fed- 
eral Savings  &  Loan  Association  v.  Callander,  C.A.  5, 
1960,  283  F.2d  469,  470.  (The  nature  of  the  case  just 
cited  is  set  forth  in  an  earlier  decision  in  the  same 
case  cited  at  256  F.2d  410.)  See  Gully  v.  First  Na- 
tional Bank,  299  U.S.  109,  115. 

Here  there  is  no  pendant  jurisdiction  of  plaintiff's 
action  against  the  WEBB  GROUP  of  defendants 
either  upon  a  second  amended  and  supplemental  com- 
plaint of  plaintiff  or  upon  the  earlier  first  amended 
complaint  of  plaintiff.  The  requirements  of  pendant 
jurisdiction  set  forth  in  Hum  v.  Oursler,  298  U.S.  238, 
are  not  met  in  this  action.      Plaintiff's  claim   against 
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the  WEBB  GROUP  of  defendants  does  not,  as  the 
Court  has  held,  rest  upon  any  Federal  ground  and 
is  wholly  independent  of  the  claim  of  plaintiff  against 
the  FEDERAL  HOME  LOAN  BANK  BOARD, 
even  assuming  there  is  a  controversy  between  plain- 
tiff and  the  BOARD.  See  Hum  v.  Onrsler,  supra, 
at  p.  248. 

If  the  Court  ever  had  jurisdiction  of  subject  matter 
as  to  the  WEBB  GROUP  it  was  ancillary  jurisdiction 
in  connection  with  plaintiff's  action  against  the 
BOARD  on  plaintiff's  first  amended  complaint  where 
the  WEBB  GROUP  might  be  joined  for  complete  re- 
Hef.  However,  such  ancillar}-  jurisdiction,  if  any  ever 
existed,  has  been  lost  because  there  is  no  longer  any 
Federal  question,  or  at  least  no  substantial  Federal 
question  existing  on  plaintiff's  second  amended  and 
supplemental  complaint. 

Plaintiff  cannot  now  rely  upon  the  first  amended 
complaint  to  sustain  its  claim  of  Federal  jurisdiction. 
BuUen  v.  De  Bretteville,  239  F.2d  824,  (C.A.  9,  1956). 

The  evidence  here  establishes  that  there  is  not  any 
real  controversy  between  plaintiff  and  the  FEDERAL 
HOME  LOAN  BANK  BOARD  to  give  this  Court 
Federal  jurisdiction  of  plaintiff's  action.  While  the 
plaintiff  and  the  BOARD  refer  to  some  controversy, 
it  is  clear  that  such  controversy,  is  fanciful  at  the  best. 
Thus  the  BOARD  says  it  contends  that  plaintiff  has 
not,  in  effect,  guaranteed  that  it  will  never  employ 
members  of  the  WEBB  GROUP;  on  the  other  hand 
plaintiff  says  it  has  no  present  intention  or  foresee- 
able intention  of  employing  the  WEBB  GROUP  or 
any  member  thereof;  the  WEBB  GROUP  says  they 
have  no  intention  of  seeking  employment  by  the  plain- 
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tiff.  Certainly  this  cannot  be  said  to  be  a  controversy 
within  the  meaning  of  Federal  jurisdiction. 

Too,  there  is  said  to  be  a  difference  between  the 
BOARD  and  plaintiff  as  to  whether  plaintiff  should 
seek  punitive  damages  in  this  action  against  the  WEBB 
GROUP;  plaintiff  says  that  based  upon  the  law  it  is 
not  entitled  to  such  punitive  damages;  nevertheless  the 
BOARD  says  plaintiff  should  seek  such  punitive  dam- 
ages. Certainly  this  is  not  a  controversy  which  jus- 
tifies Federal  jurisdiction. 

Nor  can  plaintiff  look  to  the  cross-claims  of  the 
BOARD  against  the  WEBB  GROUP  to  give  Fed- 
eral jurisdiction  to  plaintiff's  cause  of  action  against 
the  WEBB  GROUP.  See  Gully  v.  First  National  Bank, 
supra,  at  p.  113. 

The  Court  finds  that  there  is  no  controversy  between 
plaintiff  and  FEDERAL  HOME  LOAN  BANK 
BOARD  sufficient  to  give  the  Court  jurisdiction  of 
the  subject  matter  of  plaintiff's  action  against  the 
WEBB  GROUP  of  defendants  and  the  Court  holds 
that  there  is  no  Federal  jurisdiction  over  the  subject 
matter  of  plaintiff's  action  against  the  WEBB 
GROUP  of  defendants. 

The  foregoing  constitutes  the  Findings  of  Fact  and 
Conclusions  of  Law  on  the  question  of  jurisdiction  of 
subject  matter. 

The  Court  will  sign  and  file  a  judgment  of  dismissal 
of  plaintiff's  action  against  the  WEBB  GROUP 
and  will  direct  the  entry  of  a  final  judgment  dismiss- 
ing the  action  against  said  defendants  without  prejudice. 

DATED:  April  4.  1967. 

/s/  Francis  C.  Whelan 

United  States  District  Judge 
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Appellee. 


APPELLANT'S  REPLY  BRIEF. 


This  brief  is  in  reply  to  the  brief  filed  by  the  Webb 
group  (No.  21957),  and  to  the  brief  filed  by  the  Title 
Insurance  &  Trust  Company  (No.  22404). 

Reply  to  Brief  Filed  by  Webb  Group. 

1.     Reply  to  Summary  of  Argument.  (Webb  Brief,  pp.  9-11). 

At  pages  9-11  of  the  Webb  brief,  in  the  Summary 
of  Argument,  Webb  says  that  the  Association  claims 
ancillary  jurisdiction  by  reason  of  the  remaining  con- 
troversy between  the  Association  and  the  Board,  but 
that  the  trial  court  found  that  this  remaining  contro- 
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versy  is  not  sufficient  to  be  a  basis  for  jurisdiction,  and 
the  court's  finding  is  not  questioned  in  the  Association's 
opening  brief. 

The  Association's  opening  brief  did  not  make  that 
argument.  The  arguments  made  in  the  Association's 
opening  brief  are:  (a)  that  the  court  has  original 
jurisdiction  of  the  Association's  claim  against  Webb 
under  12  U.S.C.A.  1464(d)(1)  because  the  Board  was 
authorized  to  and  did  give  statutory  notice  of  Webb's 
violation,  and  12  U.S.C.A.  1464(d)(1)  authorizes 
either  the  Board  or  the  Association  to  bring  suit  to  en- 
force the  Board's  notice;  and  (b)  that  in  any  event 
the  court  has  original  jurisdiction  of  the  Board's  suit 
against  Webb  under  28  U.S.C.A.  1345  and  ancillary 
jurisdiction  of  the  Association's  related  or  identical 
claim  against  Webb  as  a  cross-claim. 

In  addition,  the  Association  hereby  adopts  the  ar- 
gument suggested  by  Webb  that  there  is  ancillary 
jurisdiction  of  the  Association's  claim  against  Webb 
because  of  the  remaining  controversy  between  the 
Board  and  the  Association.  The  Association  does 
not  concede  the  correctness  of  the  trial  court's  ruling 
that  this  remaining  controversy  is  not  sufficient  to 
support  jurisdiction  under  12  U.S.C.A.  1464(d)(1). 
The  second  amended  and  supplemental  complaint  alleges 
in  general  terms  that  a  controversy  exists  between  the 
Board  and  the  Association.  The  trial  court  took  evi- 
dence to  determine  the  nature  and  the  extent  of  that 
controversy.  The  result  was  determined  to  be  that 
the  Board  contends,  and  the  Association  denies,  that  the 
Webb  group  is  liable  for  punitive  damages,  and  that 
the  Association  should  be  precluded  from  re-employ- 
ing anyone  from  the  Webb  group.     The  court  did  not 


conclude  that  there  is  no  controversy.  The  existence 
of  the  controversy  is  admitted.  The  court's  conclusion 
that  the  controversy  is  insufficient  is  erroneous.  The 
statute  does  not  authorize  the  district  courts  to  accept 
or  decline  jurisdiction  based  on  their  views  of  whether 
controversies  are  sufficiently  important  to  be  adjudi- 
cated. The  statute  provides  that  the  district  courts  are 
to  take  jurisdiction  of  all  suits  brought  by  the  Board 
or  an  association  to  adjudicate  controversies  raised  by 
the  Board's  notices  of  violation  of  law. 

We  believe  that  the  correct  construction  of  the  stat- 
ute is  that  it  is  not  limited  to  controversies  between 
the  Board  and  the  Association,  as  such,  but  that  it  ex- 
tends to  adjudicating  all  claims  raised  by  the  Board's 
statutory  notice  of  violation,  vis-a-vis  the  real  parties 
in  interest.  But  if  jurisdiction  must  depend  on  the  ex- 
istence of  a  controversy  between  the  Board  and  the 
Association,  such  controversy  does  exist  in  this  case. 

2.     Reply  to  Argument  I.  (Webb  Brief,  p.  12). 

The  first  argument  made  in  the  Webb  brief  is  that 
the  Association's  claim  against  Webb  does  not  involve 
a  federal  question.  The  existence  of  a  federal  question 
is  pleaded  in  the  second  amended  and  supplemental  com- 
plaint, but  was  not  argued  in  the  Association's  open- 
ing brief.  Since  writing  that  brief  we  have  read  Mur- 
phy T.  Colonial  Federal  Sazfiugs  and  Loan  Association 
(2nd  Cir.  1967)  388  F.  2d  609,  which  indicates  that 
jurisdiction  may  be  based  on  28  U.S.C.A.  1331  (fed- 
eral question)  and  also  on  28  U.S.C.A.  1337  (regula- 
tion of  commerce).  In  the  Murphy  case  shareholder- 
depositors  of  a  federal  savings  and  loan  association 
brought  suit  against  the  association  for  declaratory  re- 


lief  with  respect  to  the  association's  refusal  to  fur- 
nish them  with  a  list  of  persons  eligible  to  vote  for  the 
directors  of  the  association.  The  District  Court  stayed 
proceedings  pending  application  to  the  Federal  Home 
Loan  Bank  Board  under  12  U.S.C.A.  1464.  The  Board 
denied  the  application.  The  District  Court  then  granted 
the  plaintiffs'  motion  for  summary  judgment,  holding 
that  the  election  of  directors  was  unfair  because  there 
was  a  denial  of  the  plaintiffs'  right  to  be  informed  of 
the  electorate.  On  appeal  the  question  was  whether  the 
District  Court  had  jurisdiction,  and  the  judgment  was 
affirmed.  The  Court  of  Appeals  held  that  there  was  a 
federal  question  because  the  rights  of  shareholders  of 
a  federal  savings  and  loan  association  is  a  matter  of 
federal  common  law  and  is  not  dependent  on  the  laws 
of  the  states.  The  court  said : 

"This  would  become  readily  apparent  if  the  com- 
mon law  of  the  state  where  the  association  op- 
erated denied  members  a  right  of  inspection;  Con- 
gress could  hardly  have  intended  that  the  rights  of 
members  of  Federal  Savings  and  Loan  Associa- 
tions to  fair  elections  should  vary  with  quirks  of 
locallaw."  (388F.  2dat6n.) 

In  the  Murphy  case  there  was  nevertheless  a  further 
obstacle  to  basing  jurisdiction  on  a  federal  question  be- 
cause, by  the  nature  of  the  claim,  the  $10,000  juris- 
dictional amount  was  not  necessarily  present.  In  our 
case,  this  is,  of  course,  not  an  obstacle  as  the  amount 
in  controversy  is  $1,800,000.00.  The  Murphy  court, 
however,  did  not  remand  to  determine  the  amount  in 
controversy.  It  was  held  that  jurisdiction  could  be 
founded  alternatively  on  28  U.S.C.A.  1337,  which  au- 
thorizes suits  arising  "under  any  Act  of  Congress  reg- 


— 5— 

ulating  commerce"  without  regard  to  the  amount  in 
controversy.  The  court  held  that,  although  federal 
regulation  of  finance  is  not  grounded  on  the  commerce 
power  alone,  the  commerce  clause  is  still  a  significant 
source  for  such  regulation. 

3.     Reply  to  Argument  II.  (Webb  Brief,  pp.  12-13). 

The  second  argtoment  made  in  the  Webb  brief  is  that 
there  is  no  pendent  jurisdiction.  As  we  understand 
it,  pendent  jurisdiction  is  when  there  are  two  claims, 
one  federal  and  one  non-federal,  which  constitute  the 
same  cause  of  action.  The  court  then  has  pendent 
jurisdiction  of  the  non-federal  claim.  The  Association 
does  not  claim,  and  hence  has  not  argued,  that  there 
is  pendent  jurisdiction  in  this  case. 

4.     Reply  to  Argument  III.  (Webb  Brief,  pp.  13-17). 

The  third  argument  made  in  the  Webb  brief  is  en- 
titled, "The  Doctrine  of  Ancillary  Jurisdiction  Does 
Not  Apply,"  but  seems  to  encompass  both:  (a)  the 
argument  made  in  the  Webb  Summary  of  Argument 
that  there  is  no  longer  any  substantial  controversy  be- 
tween the  Board  and  the  Association  and  hence  no 
ancillary  jurisdiction  over  the  Association's  claim 
against  Webb;  and  also  (b)  a  reply  to  the  argument 
made  in  the  Association's  opening  brief  that  the  court 
has  original  jurisdiction  over  the  Association's  claim 
against  Webb  under  12  U.S.C.A.  1464(d)(1). 

As  to  ancillary  jurisdiction,  it  is  stated  at  page  16 
of  the  Webb  brief  that,  "If  there  existed  a  valid  sub- 
stantial dispute  between  the  Association  and  the  Bank 
Board,  there  might  be  some  validity  in  an  assertion 
that  either  the  Association  or  the   Bank   Board  could 


join  other  parties  necessary  for  a  complete  determina- 
tion of  the  dispute  or  a  complete  and  effective  granting 
of  relief."  This  concession  is  made  by  Webb  on  the 
assumption  that  the  trial  court  was  authorized  to  de- 
cline jurisdiction  over  the  remaining  controversy  be- 
tween the  Board  and  the  Association  on  the  theory  that 
it  is  not  sufficiently  substantial. 

As  noted  earlier  in  this  reply  brief,  the  Association 
agrees  with  Webb  and  accepts  Webb's  suggestion  that 
the  Association's  claim  against  Webb  is  ancillary  to  the 
remaining  controversy  between  the  Board  and  the  Asso- 
ciation. The  further  assumption,  however,  that  the 
court  could  refuse  jurisdiction  over  the  remaining  con- 
troversy is  disputed.  The  statute  clearly  does  not  give 
the  court  the  discretion  to  adjudicate  some  controversies 
and  to  refuse  to  hear  others.  As  long  as  a  controversy 
exists,  and  here  admittedly  it  does,  the  court  must 
make  a  determination  with  respect  to  it.  Furthermore, 
the  trial  court's  conclusion  that  the  remaining  contro- 
versy is  insubstantial  is  not  warranted.  The  contro- 
versy with  respect  to  Webb's  liability  for  punitive  dam- 
ages is  itself  a  substantial  controversy.  Everyone 
agrees  that  there  was  a  substantial  controversy  be- 
tween the  Board  and  the  Association  when  they  were 
not  agreed  as  to  whether  Webb  should  account  for  the 
$1,800,000  received  from  Lytton.  That  is  a  substantial 
sum  of  money  and  hence  a  potentially  valuable  asset 
of  the  Association.  The  claim  for  punitive  damages  is 
no  different.  If  the  Association  has  a  valid  claim  for 
punitive  damages,  that  is  also  a  valuable  asset  which 
should  be  recovered  for  the  benefit  of  the  Association. 

With  respect  to  the  Association's  argument  that  there 
is    original    jurisdiction    of     the     Association's     claim 


against  Webb  under  12  U.S.C.A.  1464(d)(1),  Webb 
argues,  in  essence,  that  the  statute  should  not  be  so 
construed  because  it  does  not  specifically  provide  for 
suits  against  individuals,  and  otherwise  refers  to  the 
Board  and  associations  as  adversaries.  This  begs 
the  question.  The  statute  does  not  specifically  say 
who  the  Board  or  the  associations  may  sue.  It  says 
only  that  the  Board  or  the  associations  may  sue  with 
respect  to  the  alleged  violation  of  law  raised  by  the 
Board's  notice  of  violation.  The  statute  obviously 
contemplates  that  someone  will  be  sued.  There  are 
two  possible  constructions:  (a)  that  the  associations 
and  the  Board  can  only  sue  each  other  and  then  only 
when  they  disagree  as  to  whether  the  Board  is  correct 
in  claiming  a  violation  of  law;  or  (b)  that  either  of 
them  can  sue  the  real  party  in  interest  who  is  claimed 
to  be  in  violation  of  law.  In  a  situation  such  as  this 
where  the  officers  of  the  association  are  the  ones 
claimed  to  have  violated  the  law,  the  first  interpretation 
is  almost  meaningless,  and  could  even  defeat  the  object 
of  the  legislation.  Certainly,  the  ultimate  purpose  is  to 
correct  the  violation  if  there  is  one.  If  the  statute 
means  only  that  the  Board  and  the  associations  can  sue 
each  other  to  determine  what  position  the  association 
should  take,  the  result  could  well  be  that  by  the  time 
the  federal  court  determines  that  the  Board  is  correct 
and  that  the  association  should  sue  its  officers  in  the 
state  court,  it  will  too  late  to  do  so  because  the  statute 
of  limitations  will  have  run.  The  more  sensible  con- 
struction is  to  say  that  the  Board  or  the  association  can 
sue  the  alleged  violator  in  the  first  instance.  This  gets 
at  the  heart  of  the  matter  and  avoids  the  circuitous 
and  idle  procedure  of  merely  determining  whether  the 
association  should  agree  with  the  Board. 
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5.     Reply  to  Argument  IV.  (Webb  Brief,  pp.  18-22). 

The  last  argument  made  in  the  Webb  brief  is  a  reply 
to  the  Association's  argument  that  the  court  has  juris- 
dictiton  of  the  Board's  claim  against  Webb  under  28 
U.S.C.A.  1345,  and  ancillary  jurisdiction  of  the  Asso- 
ciation's essentially  identical  claim  as  a  cross-claim. 

First,  there  is  the  question  of  whether  the  district 
courts  have  general  jurisdiction  of  claims  asserted  by 
the  Federal  Home  Loan  Bank  Board  as  an  agency  of 
the  United  States  under  28  U.S.C.A.  1345.  Webb 
argues  (Webb  Brief,  pp.  19  and  20)  that  the  Board 
cannot  sue  individuals  under  12  U.S.C.A.  1464(d)(1). 
That  is  a  separate  point  which  is  argued  above,  and  is 
not  relevant  to  the  question  of  whether  there  is  jurisdic- 
tion under  28  U.S.C.A.  1345.  Acron  Investments,  Inc. 
V.  Federal  Savincfs  and  Loan  Insurance  Corporation  (9th 
Cir.  1966)  263  F.  2d  236,  holds  that  28  U.S.C.A.  1345 
confers  federal  jurisdiction  on  all  suits  brought  by  the 
Federal  Savings  and  Loan  Lisurance  Corporation.  As 
shown  in  the  Association's  opening  brief,  the  Federal 
Home  Loan  Bank  Board  is  no  different  from  the  Fed- 
eral Savings  and  Loan  Insurance  Corporation  inso- 
far as  being  an  agency  of  the  United  States  is  con- 
cerned. Webb  attempts  to  distinguish  the  Acron  case 
on  the  theory  that  it  does  not  hold  that  the  Federal 
Savings  and  Loan  Insurance  Corporation's  assignor 
could  have  brought  suit  in  the  federal  court.  We  do 
not  rely  on  the  Acron  case  for  that  proposition.  It 
holds  only  that  the  Federal  Savings  and  Loan  Insur- 
ance Corporation  can  bring  suit  in  the  federal  court. 
We  rely  on  the  Acron  case  as  establishing  the  principal 
that  all  corporate  agencies  of  the  United  States,  such 
as  the  Federal  Home  Loan  Bank  Board,  can  sue  under 
28  U.S.C.A.  1345. 
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Next,  there  is  a  question  of  whether  28  U.S.C.A. 
1345  appHes  only  to  complaints  or  whether  it  applies 
to  claims  asserted  in  other  pleadings.  Webb  argues 
(Webb  Brief,  p.  22)  that  the  Association's  position, 
that  it  applies  to  all  claims,  finds  no  support  in  any 
case  and  is  contrary  to  the  language  of  28  U.S.C.A. 
1345.  We  submit  that  the  Association's  position  is 
supported  by  Piochc  Mines  Consolidated  Inc.  i'.  Fidelity 
Philadelphia  Trust  Company  (9th  Cir.  1953)  206  F. 
2d  336.  That  case  applies  28  U.S.C.A.  1332  to  a 
counter  claim.  28  U.S.C.A  1332  refers  to  "civil  ac- 
tions". 28  U.S.C.A.  1345  is  even  broader.  It  uses  the 
words  "civil  actions,  suits  or  proceedings." 

Finally,  the  question  is  whether  there  can  be  ancil- 
lary jurisdiction  of  the  Association's  second  amended 
and  supplemental  complaint  derived  from  jurisdiction 
over  the  claims  asserted  by  the  Board  in  its  answer 
and  cross-claims.  Webb  has  cited  three  cases  (Ferreria 
V.  Sazmyama  etc.  (D.C.S.D.  N.Y.  1959)  171  F.  Supp. 
96;  Burlinghani  etc.  v.  Luckenhach  S.S  Co.  (D.C.S.D. 
N.Y.  1962)  208  F.  Supp.  544;  Ma::zella  v.  Pan  Oceania 
etc.  (D.C.S.D.  N.Y.  1964)  232  F.  Supp.  29),  which 
hold  that  when  there  is  no  diversity  of  citizenship  be- 
tween the  plaintiff  and  the  defendant,  jurisdiction  is  not 
established  when  the  defendant  files  a  third  party  claim 
wherein  there  is  diversity  between  the  defendant  and  the 
third  party  defendant.  In  that  sort  of  situation  the 
third  party  claim  could  not  be  filed  in  the  first  in- 
stance to  establish  jurisdiction.  A  third  party  claim 
can  only  be  asserted  by  a  defendant  against  a  third 
party  for  indemnity  for  all  or  some  of  the  relief  sought 
by  the  plaintiff.  By  the  nature  of  it,  a  third  party 
claim  is  always  ancillary  to  the  main  suit.     The  case 
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now  under  consideration  is  not  similar.  The  Board's 
assertion  of  its  claims  is  not  dependent  on  the  Board 
being  sued  first  by  the  Association.  If  the  Association 
had  not  sued  first,  the  Board  could  have  filed  a  com- 
plaint against  the  Association  and  the  Webb  defend- 
ants. The  court  would  have  jurisdiction  under  either  28 
U.S.C.A.  1345  or  12  U.S.C.A.  1464(d)(1).  In  fact, 
it  has  been  specifically  held  in  this  case  by  this  Court 
that  the  Board  has  the  power  to  assert  the  very  claim 
now  under  consideration  against  the  Webb  defendants, 
{Reich  V.  Webb  (9th  Cir.  1964)  336  F.  2d  153.) 
If  the  pleadings  had  originated  in  that  form,  with  the 
Board  suing  first  and  asserting  its  claim  in  a  complaint, 
the  Association  could  have  asserted  its  claim  against 
the  Webbs  by  cross-claim.  Since  the  Association's 
claim  is  transaction-related,  there  would  be  ancillary 
jurisdiction.  (Scott  v.  Fanchcr  (5th  Cir.  1966)  369  F. 
2d  842,  844.) 

The  pleadings  did  not  take  that  form  because  the  As- 
sociation sued  first,  and  so  instead  of  filing  a  complaint 
the  Board  asserted  its  claim  against  the  Association  by 
answer  and  against  the  Webbs  by  cross-claim.  In 
either  case  the  substance  of  the  situation  is  the  same. 
It  differs  only  in  the  form  of  the  pleadings  filed.  The 
form  of  the  pleadings  was  dictated  solely  by  the  fortui- 
tous circumstance  that  when  the  litigation  started  the 
Webb  group  controlled  the  Association  and  caused  the 
Association  to  file  first. 
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Summary  of  Reply  to  Webb  Brief. 

There  are  four  bases  of  jurisdiction  as  between  the 
Association  and  the  Webb  group. 

1.  Original  jurisdiction  of  the  Association's  claim 
against  Webb  under  12  U.S.C.A.  1464(d)(1),  be- 
cause the  statute  authorizes  suit  by  either  the  Board  or 
an  association  against  the  persons  claimed  to  be  in  vio- 
lation of  law  by  the  Board's  statutory  notice. 

2.  Original  jurisdiction  of  the  Association's  claim 
against  Webb  under  either  28  U.S.C.A.  1331  (federal 
question),  or  28  U.S.C.A.  1337  (regulation  of  com- 
merce). 

3.  Original  jurisdiction  of  the  remaining  contro- 
versy between  the  Board  and  the  Association  under  12 
U.S.C.A.  1464(d)(1),  and  ancillary  jurisdiction  of 
the  Association's  claim  against  Webb. 

4.  Original  jurisdiction  of  the  Board's  claim  against 
Webb  and  the  Association  under  either  28  U.S.C.A. 
1345  or  12  U.S.C.A.  1464(d)(1),  and  ancillary  juris- 
diction of  the  Association's  claim  against  Webb  as  a 
cross-claim. 

Reply  to  Brief  Filed  by  Title  Insurance 
and  Trust  Company. 

Title  Insurance  and  Trust  Company,  is,  together  with 
Eugene  and  Marguerite  Webb,  a  co-trustee  of  the  trust 
created  by  the  Webbs  to  hold  the  stock  of  the  South- 
land Company.  Title  Insurance  and  Trust  Company 
was  added  as  a  party  defendant  by  the  second  amended 
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and  supplemental  cumplaint  for  the  purpose  of  facili- 
tating the  enforcement  of  any  orders  made  by  the  court 
with  respect  to  the  shares  of  stock  held  in  trust. 

The  position  of  the  Title  Insurance  and  Trust  Com- 
pany is  essentially  that  there  is  no  jurisdiction  over  it 
because  no  claim  has  been  asserted  against  it  by  the 
Federal  Home  Loan  Bank  Board.  Title  Insurance  and 
Trust  Company  was  not  named  in  the  Board's  notice  of 
violation  of  law  so  as  to  confer  jurisdiction  under  12 
U.S.C.A.  1464  (Title  Insurance  and  Trust  Company 
Brief,  Argument  I,  pp.  6-7) ;  and  the  Board's  plead- 
ings assert  no  claim  against  it  so  as  to  found  jurisdic- 
tion on  28  U.S.C.A.  1345  (Title  Insurance  and  Trust 
Company  Brief,  Argument  II,  p.  7). 

Our  position  is  that  Title  Insurance  and  Trust  Com- 
pany is  a  proper  party  as  an  incident  to,  or  ancillary 
to,  the  Association's  claim  against  Webb.  It  is  true 
that  this  depends  upon  the  validity  of  the  claim  against 
Webb,  but  if  that  claim  is  properly  before  the  court, 
it  follows  that  Title  Insurance  and  Trust  Company  can 
also  be  joined  as  a  proper,  though  formal,  party  so  that 
the  court  can  make  a  complete  determination  of  the  con- 
troversy between  the  real  parties  in  interest. 

We  submit  that  this  procedure  of  joining  Title  In- 
surance and  Trust  Company  as  a  formal  party  defendant 
is  authorized  under  Rule  19  of  the  Federal  Rules  of 
Civil  Procedure  which  provides  for  joinder  of  parties 
having  an  interest  in  the  litigation  but  who  are  not 
indispensable.     Such  parties  are  sometimes  referred  to 
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"formal"  or  "proper"  parties.  See,  for  example,  Balti- 
more and  O.K.  Company  z'.  Chicago  River  and  Indiana 
R.  Company,  (7th  Cir.  1948)  170  F.  2d  654,  where  the 
court  said  at  page  658 : 

"Formal  parties,  or  proper  parties,  are  those  who 
have  no  interest  in  the  controversy  between  the 
immediate  litigants  but  have  an  interest  in  the  sub- 
ject matter,  which  may  be  conveniently  settled  in 
the  suit  and  thereby  prevent  further  litigation ;  they 
may  be  made  parties  or  not,  at  the  option  of  the 
plaintiff." 

Respectfully  submitted. 

Ball,  Hunt,  Hart  &  Brown, 
Joseph  A.  Ball, 
Clark  Heggeness, 
Joseph  D.  Mullender,  Jr., 
Attorneys  for  Appellants. 
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of  California  Should  Apply  to  this  Case,  and  the 
Amount  of  Appellee's  Claim  Should  Have  Been  Re- 
duced by  the  Amount  Stipulated  in  the  Release  Given 
H.  C.  Evans,  the  Sum  of  $40,000.00  (Specifie<itions  of 

Error.lO) 29 

Conclusion   32 


Table  of  Authorities  Cited 

Cases  Pages 

Alisal  Sanitary  District  v.  Kennedy,  180  Cal.  App.  2d  69, 
4  Cal.  Rep.  379 22,  25 

Apodaea  v.  HamUton,  189  Cal.  App.  2d  78,  10  Cal.  Rep.  885      31 

Cahill  Brothel's,  Inc.  v.  Clementina  Company,  208  Cal.  App. 
2d  367,  25  Cal.  Rep.  301  18,  21,  25 

City  and  County  of  San  Francisco  v.  Ho  Sing,  51  Cal.  2d 
127,  330  Pac.  2d  802 17 

City  of  SausaUto  v.  Ryan,  258  A.C.A.  92,  65  Cal.  Rep.  391.  .25,  28 

Bahms  v.  General  Elevator  Co.,  214  Cal.  733,  7  Pac.  2d  1013 
14,15 

De  La  Forest  v.  Yaaidle,  171  Cal.  App.  2d  59,  390  Pac.  2d  52       18 

Finnegan  v.  Royal  Realty  Co.,  35  Cal.  2d  409,  218  Pac.  2d 
17 12, 18 

Otis  Elevator  Co.  v.  Maryland  Casualty  Co.,  95  Colo.  99,  33 
Pac.  974  14, 15, 18 

Pfingst  V.  Mayer,  93  Cal.  App.  2d  265,  208  Pac.  2d  1002  . . . 
10, 11, 12, 16 

Saltonstall  v.  RusseU,  152  U.S.  628,  14  S.  Ct.  733 2,  24 

San  Francisco  Unified  School  District  v.  California  Building 
Maintenance  Company,  162  Cal.  App.  2d  439,  328  Pac.  2d 
785 25 

Shotwell  v.  Bloom,  60  Cal.  App.  2d  303,  140  Pac.  2d  728  .  .10, 16 

United  Air  Lines,  Inc.  v.  Wiener,  335  Fed.  2d  379,  379  U.S. 
951 25,  27,  28 

Woodhead  Lumber  Co.  v.  E.  G.  Niemann  Inv.,  99  Cal.  App. 
456,  278  Pac.  913  15 


Table  of  Authorities  Cited  iii 

Ri^es  Pages 

Federal  Rules  of  Civil  Procedure,  Rule  52(a)  2 


Statutes 

Civil  Code  of  the  State  of  California: 

Section  1638   14 

Code  of  Civil  Procedure  of  the  State  of  California: 

Section  875(f)    30 

Section  877   29, 31 

Section  877(a)    8, 30 

United  States  Code,  Annotated,  Title  28,  Section  41 2 


Texts 

3  Am.  Jur.  2d,  pp.  743,  744 19 


No.  22,405 

United  States  Court  of  Appeals 
For  the  Ninth  Circuit 


Lloyd  E.  Heldebrand, 

Appellant, 

vs. 

Great  American  Insurance  Co., 

Appellee. 


Appeal  from  the  Judgment  of  the  United  States  District  Court 
for  the  Eastern  District  of  California 

Honorable  Oliver  J.  Carter,  United  States  District  Judge 
APPELLANT'S  OPENING  BRIEF 


STATEMENT  OF  JURISDICTION 

The  jiu'isdiction  of  the  District  Court  is  based  on 
diversity  of  citizenship  in  a  controversy  involving- 
more  thaai  $10,000.00.  The  complaint  alleges  that 
appellee  is  a  corporation  organized  and  existing  under 
and  by  virtue  of  the  laws  of  tlie  State  of  New  York, 
with  its  principal  place  of  business  in  the  City  of  New 
York,  State  of  New  York,  and  that  appellant  is  and 
was  a  citizen  and  resident  of  the  State  of  California 
(Tr.  1).  The  complaint  further  alleges  that  the  amoimt 
in  controversy,  exclusive  of  interest  and  costs,  exceeds 
the  sum  of  $10,000.00  (Tr.  1  and  2).  These  allegations 


ai'e  admitted  in  paragraphs  1,  2  and  3  of  the  agreed 
statement  of  facts  (Tl-.  121).  The  trial  coiu-t  directed 
that  its  memorandimi  for  judgment  will  constitute  the 
findings  of  fact  and  conclusions  of  law  by  the  court 
in  accordance  with  Rule  52(a)  of  tlie  Federal  Rules 
of  Civil  Procedure  (Tr,  183).  Although  the  jurisdic- 
tional facts  are  not  set  forth  in  the  memorandum  of 
judgment,  it  is  believed  that  the  agreed  statement  of 
facts  takes  the  place  of  formal  findings  of  fact  by 
the  court,  and  that  such  formal  findings  of  fact  are 
neither  necessary  nor  proper  (Saltonstall  v.  Russell, 
152  U.S.  628,  14  S.  Ct.  733). 

Therefore,  jurisdiction  exists  under  Title  28,  Sec- 
tion 41,  United  States  'Code  .Aimotated. 


STATEMENT  OF  THE  CASE 
The  appellant,  a  codefendant  in  the  lower  court,  is 
an  individual  doing  business  under  the  name  Valley 
Elevator  Company  (Agi-eed  Statement  of  Facts,  para- 
graph 2,  Tr.  121).  Appellee,  plaintiff  in  the  lower 
court,  is  an  insurance  company  with  its  principal 
jjlace  of  business  in  New  York  City,  New  York 
(Agreed  Statement  of  Facts,  paragraph  1,  Tr.  121). 

Prior  to  the  accident  hereafter  described,  Erick- 
son  Bros.,  a  corporation,  and  Emmanuel  Schwaub 
were  the  owners  of  a  warehouse  building  located  at 
921  Front  Street,  Sacramento,  California  (Agreed 
Statement  of  Facts,  paragraph  4,  Tr.  121  and  122). 
Prior  to  the  date  of  the  accident,  September  7,  1967, 


appellee  issued  to  Erickson  Bros,  a  comprehensive 
multiple  lial>ility  policy,  which  said  policy  was  in 
effect  on  September  7,  1957  (Agi-eed  Statement  of 
Facts,  paragraph  14,  Tr.  123). 

Commencing  some  time  prior  to  October  1,  1956  and 
continuing  thereafter,  defendant  H.  C.  Evans,  doing 
business  as  Evans  Van  &  Storage  Company,  leased 
from  Erickson  Bros,  and  Emmanuel  Schwaub  the 
entire  warehouse  building  located  at  921  Front  Street, 
Sacramento,  CalifoiTda  (Agreed  Statement  of  Facts, 
paragraph  5,  Tr.  122).  The  lease  was  on  a  month-to- 
month  basis  and  during  the  entire  period  of  time 
relevant  herein,  H.  C.  Ervans,  doing  business  as  Evans 
Van  &  Storage  Company,  had  the  sole  right  of  pos- 
session to  the  i^remises  (Agreed  Statement  of  Facts, 
paragraph  6,  Tr.  122). 

Located  in  the  warehouse  building  at  921  Front 
Street  was  a  freight  elevator  which  was  used  by  H.  C. 
Evans,  doing  business  as  Evans  Van  &  Storage  Com- 
pany, in  the  furtherance  of  his  w^arehouse  business. 
The  use  of  this  elevator  was  with  the  express  under- 
standing that  H.  C.  Evans,  doing  business  as  Evans 
Van  &  Storage  Company,  was  to  be  responsible  for 
the  use,  maintenance  and  inspection  of  said  elevator 
(AgTeed  Statement  of  Pacts,  paragraph  7,  Tr.  122). 

H.  C.  Evans  employed  appellant  to  place  the  freight 
elevator  in  working  condition  and  entered  into  an 
inspection  service  contract  with  appellant  in  connec- 
tion with  the  use  of  said  elevator.  A  copy  of  the  in- 
spection service  contract  entered  into  between  H.  C. 
Evans  and  appellant  is  attached  to  the  agreed  state- 


ment  of  facts,  marked  "Exhibit  A,"  and  incorporated 
therein  (Agreed  Statement  of  Facts,  pai-agraph  8, 
Tr.  122). 

On  September  7,  1957,  at  a  time  when  H.  C.  Evans 
was  in  sole  possession  of  the  premises,  an  employee 
of  Evans,  Kasper  Hardmeyer,  received  certain  crush- 
ing injuries  from  the  freight  elevator  and  eventually 
died  as  the  result  of  said  injuries  (Agreed  Statement 
of  Pacts,  paragraph  9,  Tr.  122).  A  wrongful  death 
action  was  filed  in  the  Superior  Court,  Sacramento 
County,  California,  by  the  heirs  of  Kasper  Hard- 
meyer seeking  recovery  for  his  death  against  Erick- 
son  Bros.,  Emmanuel  Schwaub,  and  Lloyd  E.  Hilde- 
brand,  individually  and  doing  business  as  Valley 
Elevator  Company,  among  others,  alleging  that  the 
death  was  due  to  the  negligent  operation,  maintenance 
and  control  of  said  elevator  (Agreed  Statement  of 
Facts,  paragTaph  10,  Tr.  122).  On  June  20,  1960,  the 
jury  returned  a  verdict  for  the  heirs  against  all  par- 
ties in  the  amount  of  $112,500.00,  plus  $918.03  costs 
(Agreed  Statement  of  Facts,  paragraph  11,  Tr.  122). 

The  Liability  of  Erickson  Bros,  and  Emmanuel 
Schwaub,  the  owners  of  the  premises,  in  the  wrongful 
death  action  was  predicated  solely  upon  their  non- 
delegable duties  as  owners  of  the  premises,  and  was 
not  predicated  on  any  affirmative  acts  taken  by  them 
(Agreed  Statement  of  Facts,  paragraph  12,  Tr.  123). 

The  liability  of  appellant  was  predicated  on  a  find- 
ing of  negligence  in  the  performance  of  his  inspection 
service  contract  with  H.  C.  Evans  and  such  neghgence 
was  a  proximate  cause  of  the  death  of  Kasper  Hard- 


meyer   (Agreed  Statement,  of  Facts,  paragTaph  13, 
Tr.  123). 

In  September  1960,  appellee  paid  $40,000.00  to  the 
heirs  of  Kasper  Hardmeyer  in  return  for  a  partial 
satisfaction  of  judgment  and  a  full  release  and  satis- 
faction of  judgment  against  Erickson  Bros,  and  Em- 
manuel Schwaub  (Agreed  Statement  of  Facts,  para- 
graph 15,  Tr.  123).  Thereafter,  appellee  took  an 
assigimient  from  Ei'ickson  Bros,  and  Emmanuel 
Schwaub  wherein  appellee  was  assigned  and  subro- 
gated to  all  their  rights  for  indemnification  for 
amounts  paid  on  the  wrongful  death  judgment.  A 
copy  of  the  "Assignment  and  Subrogation  Receipt" 
is  attached  to  the  agreed  statement  of  facts,  marked 
"Exliibit  B,"  and  incorporated  therein  (Agreed 
Statement  of  Facts,  paragraph  16,  Tr.  123). 

The  present  action  was  filed  by  appellee  as  plaintiff 
seeking  indemnification  against  H.  C.  Evans  and  ap- 
pellant for  the  $40,000.00  paid  by  appellee  in  partial 
satisfaction  of  judgment,  plus  interest,  costs  of  de- 
fense, and  attorney  fees  incurred  in  the  wrongful 
death  action  (Agreed  Statement  of  Facts,  paragraph 
17,  Tr.  123). 

On  June  14,  1965,  appellee  executed  a  release  of  its 
claim  against  H.  C.  Evans.  Coincidentally  with  this 
release,  appellee  and  H.  C.  Evans  entered  into  an 
"Assigimient  and  Covenant  Not  to  Execute."  In  the 
latter,  appellee  agreed  not  to  look  to  any  personal  as- 
sets of  H.  C.  Evans  in  satisfaction  of  said  settlement 
in  return  for  an  assignment  by  H.  C.  Evans  of  any 
rights  which  he  might  have  against  any  insurance 


company  insuring  H.  C.  Evans  against  liability  aris- 
ing out  of  the  death  of  Kasper  Hardmeyer.  These 
two  agreements  are  attached  to  the  agreed  statement 
of  facts,  marked  "Exhibit  C"  and  "Exhibit  D" 
(Agi-eed  Statement  of  Facts,  paragTaph  18,  Tr,  123 
and  124). 

To  the  date  of  trial,  appellee  has  received  no  pay- 
ment imder  the  terms  of  the  release  and  assigiunent 
agreements  entered  into  with  H.  C.  Evans  (Agreed 
Statement  of  Facts,  paragraph  19,  Tr.  124). 

On  August  15,  1966,  the  cause  proceeded  to  trial 
against  appellant  only  on  the  stipulation  between  ap- 
pellant and  appellee  that  the  case  was  to  be  submitted 
for  judgment  ujion  ajjpellee's  agreed  statement  of 
facts  supplemented  by  briefs  (Docket  Entry  dated 
August  15,  1966,  Tr.  226). 

On  June  1,  1967,  the  lower  coui-t  entered  its  memo- 
randmn  for  judgment  wherein  it  awarded  judgment 
to  appellee  and  against  appellant  in  the  siun  of 
$40,000.00,  together  with  its  costs  of  suit  herein  in- 
curred (Tr.  173  to  183).  The  lower  court  further  di- 
rected that  the  memorandmn  for  judgment  will  con- 
stitute the  findings  of  fact  and  conclusions  of  law  by 
the  court  in  accordance  with  Rule  52(a)  of  the  Fed- 
eral Rules  of  Ci'^al  Procedure,  and  directed  counsel 
for  appellee  to  prepare  and  present  a  judgment  in 
accordance  therewith  (Tr.  183). 

A  copy  of  the  agreed  statement  of  facts  and  the 
exhibits  attached  thereto  are  set  forth  in  an  appendix 
attached  to  this  brief. 


The  principal  question  presented  is  whether  or  not 
appellee  is  entitled  to  indemnity  from  appellant  for 
the  $40,000.00  paid  by  appellee  on  behalf  of  its  in- 
sureds imder  the  facts  set  forth  in  the  agreed  state- 
ment of  facts  and  in  the  abseiice  of  a  contractual  or 
other  special  relationship  between  appellant  and  ap- 
pellee's insureds. 

A  secondary  question  presented  is  the  effect  of  the 
release  given  H.  C.  Evans  by  appellee  and  the  assign- 
ment given  appellee  by  H.  C.  Evans  as  the  same  re- 
lates to  the  amount  recoverable  from  appellant. 


SPECIFICATION  OF  ERRORS 

The  trial  court  erred  in  the  following  particulars: 

1.  In  finding  that  appellee's  insureds  were  held 
liable  as  a  matter  of  law  for  the  safe  operation  of  the 
elevator  (Tr.  p.  178,  li.  27  to  29). 

2.  In  making  a  conclusion  of  law  that  it  was  ap- 
pellant's duty  mider  his  inspection  service  contract 
with  Evans  to  maintain  the  elevator  or  to  maintain 
the  elevator  in  a  safe  condition  (Tr.  p.  178,  li.  23  and 
24,  and  H.  29  and  30). 

3.  In  making  a  conclusion  of  law  that  appellee's 
insureds  were  third  party  beneficiaries  of  appellant's 
inspection  service  contract  with  H.  C.  Evans  (Tr.  p. 
178,  li.  18  to  23). 

4.  In  fijiding  that  the  negligence  of  appellant  in 
the  performance  of  his  inspection  service  contract 
with  H.  C.  Evans  resulted  in  the  appellee's  insureds' 
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subsequent  liability  to  the  heirs  of  Kasper  Hardmeyer 
(Tr.  p.  181,  li.  3  to  9). 

5.  In  finding-  that  the  negligence  of  appellee's  in- 
sureds was  passive  and  not  affinnative  (Tr.  p.  180, 
li.  15  to  17). 

6.  In  finding  that  the  liability  of  appellee's  in- 
sureds as  owners  of  the  warehouse  is  secondary  and 
arises  not  from  an  active  fault,  but  from  the  legal 
obligation  that  the  owners  have  to  provide  a  safe 
premises  (Tr.  p.  182,  li.  11  to  14). 

7.  In  finding  that  appellant's  conduct  caused  the 
loss  sviffered  by  appellee  (Tr.  p.  183,  li.  5  and  6). 

8.  In  failing  to  make  a  conclusion  of  law  that  the 
absence  of  evidence  of  a  causal  connection  or  rela- 
tionship between  the  negligence  of  appellant  in  the 
performance  of  his  inspection  service  contract  and  the 
liability  of  appellee's  insureds  precludes  appellee's 
claim  for  indemnity, 

9.  In  failing  to  make  a  conclusion  of  law  that  the 
absence  of  any  evidence  as  to  the  cause  or  causes  of 
the  accident  and  as  to  the  disparity  of  gravity  of 
fault  or  relative  delinquency  in  the  conduct  of  appel- 
lant and  appellee's  insureds  with  respect  to  said  cause 
or  causes  precludes  appellee's  claim  for  recovery  and 
implied  indemnity. 

10.  In  making  a  conclusion  of  law  that  California 
Code  of  Civil  Procedure,  Section  877(a),  does  not 
apply  and,  therefore,  does  not  operate  to  reduce  the 
claim  of  appellee  against  appellant  in  the  amoimt 
stipulated  in  the  release  given  H.  C.  Evans  (Tr.  p, 
183,  li.  10  to  16). 


11.  In  failing  to  conclude  from  the  facts  as  set 
forth  in  the  agreed  statement  of  facts  that  judgment 
should  be  entered  in  favor  of  appellant  and  in  failing 
to  enter  judgment  in  appellant's  favor. 


ARGUMENT 

THE  TRIAL  COURT'S  FINDING  THAT  APPELLEE'S  INSUREDS 
WERE  HELD  LIABLE  AS  A  MATTER  OF  LAW  FOR  THE  SAFE 
OPERATION  OF  THE  ELEVATOR  IS  NOT  SUPPORTED  BY 
THE  FACTS  AND  INCORRECTLY  DESCRIBES  THE  LEGAL 
DUTY  OF  APPELLEE'S  INSUREDS  TO  THE  DECEASED 
UNDER  THE  AGREED  FACTS  AND  THE  LAW  OF  CALI- 
FORNIA (Specifications  of  Error  1,  3,  5  and  6). 

In  its  memorandum  for  judgment,  the  lower  court 
states  as  follows: 

"If  the  0A\mers  are  to  be  held  liahle  as  a  matter 
of  law  for  the  safe  operation  of  this  elevator,  and 
it  was  Valley's  contractual  duty  to  maintain  the 
elevator  in  a  safe  condition,  then  the  owners  were 
third  party  beneficiaries  of  Valley's  services." 
(Tr.  p.  178,  li.  27  to  31). 

The  first  portion  of  this  statement  is  not  supported 
by  any  of  the  facts  set  forth  in  the  agreed  statement 
and  actually  conflicts  with  these  facts.  Appellee's 
insureds,  Erickson  Bros,  and  Enunanuel  Schwaub, 
leased  "the  entii'e  premises  located  at  921  Front 
Street,  Sacramento,  California,"  to  the  lessee,  H.  C. 
Evans  (Agreed  Statement  of  Facts,  paragraph  5, 
Tr.  122).  During  the  entire  period  herein  relevant, 
the  tenant,  H.  C.  Evans,  "had  the  sole  right  of  pos- 
session  to   these   premises"    (Agreed    Statement    of 
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Facts,  paragraph  6,  Tr.  122).  The  use  of  the  elevator 
in  the  premises  by  H.  C.  Evans  "was  with  the  express 
understanding  that  Evans  Van  &  Storage  was  to  be 
responsible  for  the  use,  maintenance  and  inspection 
of  said  elevator"  (Agreed  Statement  of  Pacts,  para- 
graph 7,  Tr.  122).  The  liability  of  appellee's  insureds, 
Erickson  Bros,  and  Emmanuel  Schwaub,  was  predi- 
cated solely  on  their  nondelegable  duties  as  owners  of 
the  premises  and  was  not  predicated  on  any  affii'ma- 
tive  acts  taken  by  them  (Agi-eed  Statement  of  Pacts, 
paragraph  12,  Tr.  123).  The  owner  of  a  building  who 
leases  the  entire  building  to  a  lessee  and  does  not 
retain  possession  of  any  portion  of  the  building  is 
not  liable  as  a  matter  of  law  for  the  safe  operation 
of  an  elevator  in  the  building.  This  proposition  is 
supported  by  numerous  California  cases,  including: 
Shotivell  V.  Bloom,  60  Cal.  App.  2d  303,  140  Pac.  2d 
728,  and  Pfingst  v.  Mayer,  93  Cal.  App.  2d  265,  208 
Pac.  2d  1002.  In  the  Shotwell  case,  supra,  the  owner 
of  the  property  leased  a  dairy  ranch  to  the  tenant. 
The  plaintiffs,  employees  of  the  tenant,  moved  into  a 
farmhouse  located  on  the  property.  The  plaintiffs  lit 
a  fire  in  a  defective  fireplace,  which  resulted  iu  the 
house  burning  down  and  destroying  plaintiff's'  per- 
sonal  property.    The   Appellate    Court   affirmed   the 
judgment  of  the  trial  court  in  favor  of  the  plaintiffs 
and  found  that  there  was  substantial  evidence  that 
the  owner  had  actual  knowledge  that  the  fii'eplace  in 
the  house  was  defective  at  the  time  the  property  was 
leased  to  the  tenant  and  concealed  this  fact  from  the 
tenant.  The  court  found  that  the  case  falls  into  the 
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exception  to  the  general  rule  that  the  owner  is  not 
liable  to  his  tenant  or  to  the  tenant's  invitees  for 
injuries  caused  l^y  defects  in  the  leased  premises  be- 
cause the  defect  was  hidden,  the  owner  knew  about 
it,  and  the  owner  did  not  inform  the  tenant. 

In  the  Pfingst  case,  supra,  the  owner  of  the  build- 
ing, Marwedel,  leased  the  sixth  floor  to  the  tenant, 
Mayer.  The  tenant  was  given  exclusive  use  of  a  pas- 
senger elevator  and  the  doors  to  the  elevator  on  the 
other  floors  were  locked.  The  tenant  was  also  to  pay 
for  all  expenses  in  the  maintenance  and  repair  of  the 
elevator.  Otis  Elevator  Company  entered  into  a  "serv- 
ice contract"  under  the  terms  of  which  Otis  agreed 
to  grease  and  oil  the  elevator,  make  minor  adjust- 
ments and  furnish  minor  supplies.  The  plaintiff  per- 
formed work  for  the  tenant  as  an  independent  con- 
tractor. He  embroidered  names  on  vmiforms  sold  by 
the  tenant  and  the  charges  were  divided.  The  tenant 
took  the  elevator  down  to  the  first  floor  and  left  the 
elevator  with  the  outside  doors  open.  The  elevator 
was  moved  to  the  sixth  floor  by  someone  and 
the  outside  elevator  doors  at  the  first  floor  were  left 
open.  When  the  plaintiff  returned,  he  walked  into  the 
open  shaft,  feU  to  the  bottom  and  was  injured.  There 
was  evidence  to  the  effect  that  the  only  way  the  ele- 
vator coidd  be  moved  when  the  fii'st-floor  outside  door 
was  open  was  by  use  of  the  emergency  button  in  the 
elevator  which  should  have  been  covered  by  a  glass 
plate.  The  glass  plate  had  been  missing  for  some 
time  prior  to  the  accident.  The  trial  court  granted  a 
nonsuit  in  favor  of  Otis  Elevator  Company  and  a 
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directed  verdict  in  favor  of  the  property  owner,  Mar- 
wedel.  The  plaintiff  aj)pealed,  and  the  Appellate  Court 
sustained  the  judgment  of  the  trial  court.  In  answer 
to  the  plaintiff's  argmnent  that  the  property  owner 
should  be  liable  for  his  injuries  in  spite  of  the  fact 
that  the  property  owner  was  not  in  control  of  the 
elevator,  the  Appellate  Court  states  as  follows  at  208 
Pac.  2d  1008 : 

"This  argument  is  unsomid.  If  it  be  assumed 
that  Mayer  was  guilty  of  negligence,  there  is  no 
principle  of  law  by  which  Marwedel,  the  land- 
lord, who  was  not  in  control  of  the  premises,  can 
or  should  be  held  liable.  Such  a  holding  would 
be  contrary  to  the  many  cases  generally  holding 
that  in  the  absence  of  fraud  or  deceit  on  the  part 
of  the  landlord  in  concealing  latent  defects  of 
which  he  has  knowledge,  and  in  the  absence  of 
a  direct  covenant  to  make  repairs,  the  lessor  is 
not  liable  to  the  tenant  or  others  for  injuries 
resulting  from  defects  in  the  rented  premises." 

Appellant  acknowledges  that  there  are  other  excep- 
tions to  the  general  rule  that  when  the  owner  leases 
the  entire  premises  to  a  tenant,  he  is  not  liable  for 
injuries  occurring  as  the  result  of  a  defective  condi- 
tion on  the  premises  unless  the  defective  condition 
existed  at  the  tune  the  projoerty  was  leased  to  the 
tenant  and  the  owner  knew  or  should  have  known  of 
the  defective  condition.  In  Finnegan  v.  Royal  Realty 
Co.,  35  Cal.  2d  409,  218  Pac.  2d  17,  the  owoier  leased 
the  entii-e  building  to  a  tenant.  When  the  building 
was  leased  to  the  tenant,  the  exit  doors  opened  in- 
ward and  not  outward,  which  was  a  violation  of  a 
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safety  ordinance  of  the  City  of  Los  Angeles.  After 
the  tenant  moved  in,  he  made  further  structural 
changes  which  resulted  in  the  blocking  off  of  one  of 
the  two  exit  doors,  which  was  another  violation  of 
the  ordinance  and  of  which  said  fact  the  owner  had 
knowledge.  A  fire  started  in  the  building  and  many 
of  the  employees  of  the  tenant  were  injured  or  killed 
as  the  result  of  being  unal^le  to  leave  the  burning- 
building.  In  a  majority  opinion,  the  California  State 
Supreme  Court  decided  that  when  the  owner  knew 
that  the  tenant  had  altered  the  building  in  a  manner 
which  closed  off  one  of  the  two  exit  doors  in  viola- 
tion of  a  city  ordinance,  the  owner  had  the  duty  to 
either  teiininate  the  tenancy  or  compel  the  tenant  to 
comply  with  the  ordinance.  The  minority  opinion  dis- 
agreed with  the  majority  on  this  latter  point. 

Under  the  facts  in  this  case,  there  is  no  evidence 
that  the  elevator  in  the  building  leased  to  H.  C.  Evans 
was  altered  or  changed  in  any  way  or  that  there  was 
any  violation  of  an  ordinance  or  regulation. 

The  trial  court's  finding  that  appellee's  insureds 
were  held  lialjle  as  a  matter  of  law  for  the  safe  opera- 
tion of  the  elevator  is  not  part  of  the  facts  as  agreed 
to  and,  by  inference,  contains  an  erroneous  conclusion 
of  law  based  on  the  agreed  facts. 
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THE  LOWER  COURT'S  CONSTRUCTION  OF  THE  INSPECTION 
SERVICE  CONTRACT  ENTERED  INTO  BETWEEN  APPEL- 
LANT AND  H.  C.  EVANS,  AND  ITS  CONCLUSIONS  AS  TO 
THE  RIGHTS  AND  DUTIES  ARISING  THEREFROM,  ARE 
INCORRECT  (Specifications  of  Error  2,  3  and  4). 

The  inspection  service  contract  entered  into  be- 
tween appellant  and  H.  C.  Evans  is  dated  OctolDer  1, 
1956  and  was  accepted  by  H.  C.  Evans  on  November 
1,  1956.  This  inspection  service  contract  was  in  effect 
from  the  date  of  its  acceptance  to  the  date  of  the 
accident,  September  7,  1957.  It  is  submitted  that  the 
language  of  this  contract  is  clear  and  explicit,  does 
not  involve  an  absurdity,  and  therefore,  under  Sec- 
tion 1638  of  the  Civil  Code  of  the  State  of  California, 
the  language  of  the  contract  should  govern  its  inter- 
pretation. 

In  its  memorandima  for  judgment,  the  lower  court 
constmed  this  inspection  service  contract  as  imposing 
the  duty  on  appellant  to  maintain  the  elevator  in  a 
safe  condition  (Tr.  p.  178,  li.  29  and  30).  However, 
the  contract  is  devoid  of  any  language  that  indicates 
an  intention  on  the  part  of  appellant  and  H.  C.  Evans 
that  appellant  was  to  maintain  the  elevator  in  a  safe 
condition.  Nowhere  does  the  inspection  service  con- 
tract provide  or  even  hint  at  a  duty  on  the  part  of 
appellant  to  keep  the  elevator  in  repair  or  maintain 
the  elevator  in  a  safe  condition.  This  agTeement  is 
substantially  different  from  the  maintenance  agree- 
ments entered  into  by  Otis  Elevator  Company  in  Otis 
Elevator  Co.  v.  Maryland  Casualty  Co.,  95  Colo.  99, 
33  Pac.  974,  and  General  Elevator  Co.  in  Dahms  v. 
General  Elevator  Co.,  214  Cal.  733,  7  Pac.  2d  1013. 
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In  both  the  Otis  Elevator  Co.  and  the  Dahms  cases, 
supra,  the  elevator  companies  specifically  undertook 
in  their  contracts  to  maintain  and  keep  the  elevators 
in  repair.  In  both  cases,  the  liability  of  the  elevator 
companies  was  predicated  npon  defective  constniction 
of  or  defective  repairs  made  on  the  elevators. 

It  is  further  submitted  that  the  lower  court  erred 
in  concluding  that  appellee's  insureds  were  third  party 
beneficiaries  of  the  inspection  service  contract  entered 
into  between  appellant  and  H.  C.  Evans  (Tr.  p.  178, 
li.  30  and  31).  As  has  been  pointed  out  previously, 
both  of  the  premises  upon  which  this  conclusion  is 
based  are  incorrect.  Appellee's  insureds,  the  o\VTiers 
of  the  building  were  not  held  liable  as  a  matter  of  law 
for  the  safe  operation  of  the  elevator.  There  is  no 
such  duty  on  the  part  of  an  owner  who  leases  the 
entire  building,  including  the  elevator,  to  a  tenant. 
Appellant's  contractual  duty  imder  its  inspection 
service  contract  with  H.  C.  Evans  was  as  provided  in 
the  contract  itself,  that  is,  to  inspect  the  elevator  and 
service  it. 

In  order  to  establish  that  the  owners  of  the  building 
were  third  party  beneficiaries  of  the  contract,  appellee 
must  first  of  all  establish  that  the  inspection  service 
contract  was  entered  into  by  the  parties  to  the  con- 
tract with  the  intent  to  benefit  the  owners  (Woodhead 
Lumber  Co.  v.  E.  G.  Niemann  Inv.,  99  Cal.  App.  456, 
278  Pac.  913).  There  is  no  evidence  whatsoever  in 
the  agi'eed  statement  of  facts  that  the  inspection  serv- 
ice contract  was  entered  into  for  the  benefit  of  appel- 
lee's insureds,  the  owners  of  the  JDuilding.    Rather, 
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paragi'aph  8  of  the  agreed  statement  of  facts  provides 
that  appellant  and  H.  C.  Evans  entered  into  the 
inspection  service  contract  "in  connection  with  tlie 
use  of  said  elevator"  (Tr.  p.  122,  li.  17).  As  further 
provided  in  the  agreed  statement  of  facts,  "The  use 
of  this  elevator  was  with  the  express  understanding 
that  Evans  Van  &  Storage  was  to  be  responsible  for 
the  use,  maintenance  and  inspection  of  said  elevator" 
(Agreed  Statement  of  Facts,  paragraph  7,  Tr.  p.  122, 
li.  11  to  14).  Under  the  agreed  statement  of  facts, 
the  inspection  service  contract  was  entered  into  for 
the  benefit  of  those  who  used  the  elevator  which,  of 
course,  included  the  deceased,  Kasper  Hardmeyer.  As 
previously  pointed  out,  the  duties  and  responsibilities 
of  appellant  imder  its  inspection  service  contract  are 
of  a  different  type  and  nature  than  the  duties  and 
responsibilities  of  appellee's  insureds  as  owners  of  the 
propei'ty  who  have  leased  the  entire  property  to  a 
tenant.  As  previously  pointed  out,  the  owner  of  a 
building  who  is  not  in  possession  does  not  have  the 
duty  to  inspect  for  defects  that  may  arise  after  the 
tenant  t^kes  over  possession  (Shotwell  v.  Bloom, 
supra  and  Pfingst  v.  Mayer,  supra). 


THE  LOWER  COURT'S  FINDINGS  TO  THE  EFFECT  THAT 
APPELLEE'S  INSUREDS  WERE  HELD  LIABLE  AS  THE 
RESULT  OF  SOME  ACT  OR  OMISSION  ON  THE  PART  OF 
APPELLANT  IS  SUPPORTED  BY  NO  EVIDENCE  WHATSO- 
EVER (Specifications  of  Error  4  and  7). 

The  findings  contained  in  the  memorandum  for 
judgment  to  the  effect  that  appellant's  conduct  caused 
the  loss  suffered  by  appellee  (Tr.  p.  183,  li.  5  and  6), 
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and  that  the  negligence  of  appellant  in  the  perform- 
ance of  its  inspection  service  contract  with  H.  C. 
Evans  resulted  in  appellee's  insureds'  subsequent  lia- 
bility to  the  heirs  of  Kasper  Hardmeyer  (Tr.  p,  181, 
li.  3  to  9),  are  nowhere  foimd  in  the  agreed  statement 
of  facts.  The  agreed  statement  of  facts  does  provide 
that  the  liability  of  appellant  was  predicated  upon  a 
finding  of  negligence  in  the  performance  of  his  con- 
tract with  Evans  Van  &  Storage  and  such  negligence 
was  a  proximate  cause  of  the  death  of  Kasper  Hard- 
meyer (Agi-eed  Statement  of  Facts,  paragraph  13, 
Tr.  123).  Had  the  jury  in  the  wrongful  death  case 
not  have  foimd  that  appellant  was  negligent  in  the 
performance  of  his  personal  service  contract  and  that 
such  negligence  was  a  proximate  cause  of  the  death 
of  Kasper  Hardmeyer,  the  jury  would  not  have  re- 
turned its  verdict  against  appellant ;  but  this  does  not 
mean  that  appellee's  insiu'eds  were  fomid  liable  be- 
cause of  the  negligence  of  appellant. 

It  is  submitted  that  if  it  is  proper  for  the  lower 
court  to  make  findings  of  fact  in  addition  to  those  set 
forth  in  the  agreed  statement  of  facts,  it  would  be 
far  more  plausible  and  logical  to  find  that  appellee's 
insureds  leased  the  building  to  H.  C  Evans  without 
disclosing  to  H.  C.  Evans  that  the  elevator  had  a 
defect  of  some  type  and  that  appellant's  liability  was 
based  upon  its  failure  to  discover  the  defect.  Under 
this  hypothetical  set  of  facts,  appellant  would  be  en- 
titled to  indemnification  from  appellee's  insureds 
imder  the  doctrine  of  Citij  and  County  of  San  Fran- 
cisco V.  Ho  Sing,  51  Cal.  2d  127,  330  Pac.  2d  802,  and 
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a  number  of  other  indemnity  cases  which  hold  that  a 
party  who  is  held  liable  for  negligently  failing  to  dis- 
cover a  defect  is  entitled  to  indemnity  from  the  party 
who  caused  the  defect  or  who  is  primarily  responsible 
for  its  existence  (Otis  Elevator  Co.  v.  Maryland 
CasuaUy  Co.,  supra;  Cahill  Brothers,  Inc.  v.  Clemen- 
tina Company,  208  Cal.  App.  2d  367,  25  Cal.  Rep.  301 ; 
De  La  Forest  v.  Yandle,  171  Cal.  App.  2d  59,  390  Pac. 
2d  52). 

The  fundamental  point,  however,  is  that  the  agreed 
statement  of  facts  does  not  list  as  a  fact  that  appel- 
lant's conduct  caused  the  loss  suffered  by  appellee,  nor 
does  it  say  that  appellant's  negligence  in  the  perform- 
ance of  his  inspection  service  contract  resulted  in 
appellee's  insureds'  subsequent  liability.  The  lower 
court's  findings  on  these  two  issues  are  based  upon 
speculation  and,  as  a  matter  of  substantive  law,  it  is 
difficult  to  imagine  a  situation  where  the  property 
owner  could  be  held  liable  for  the  negligence  of  an 
independent  contractor  employed  by  the  tenant  in  the 
absence  of  actual  knowledge  on  the  part  of  the  owner 
that  the  independent  contractor  had  created  a 
dangerous  condition  in  violation  of  a  safety  ordinance, 
as  in  Finnegan  v.  Royal  Realty  Co.,  supra.  In  the 
case  before  this  court,  there  is  no  evidence  that  appel- 
lant made  any  repairs  at  all  to  the  elevator,  nor  is 
there  any  evidence  that  appellee's  insureds  had  any 
knowledge  whatsoever  of  any  such  repairs,  assuming 
that  repairs  had  been  made. 
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IN  ITS  MEMORANDUM  OF  JUDGMENT,  THE  LOWER  COURT 
IMPROPERLY  FINDS  AS  FACTS  MATTERS  WHICH  ARE  NOT 
INCLUDED  IN  THE  AGREED  STATEMENT  OF  FACTS  AND 
WHICH,  IN  MOST  CASES,  ARE  BASED  UPON  SPECULATION 
(Specifications  of  Error  1,  4,  5,  6  and  7). 

As  stated  iii  3  Am.  Jur.  2d,  at  pages  743  and  744, 
"The  agi'eed  statement  of  facts  takes  the  place 
of  the  coui-t's  findings  of  fact,  and  findings  by 
the  coiu-t  are  neither  necessaiy  nor  proper.  This 
means  that  it  is  ordinarily  error  for  the  court  to 
make  findings  of  fact  in  addition  to  the  facts 
included  in  the  agreed  statement,  except  for  nec- 
essary inferences  from  the  agreed  facts  or  matters 
that  may  be  proper  subjects  of  judicial  notice." 

Yet,  the  lower  court's  decision  is  based  entirely 
upon  facts  that  are  not  included  in  the  statement  of 
facts,  that  are  not  proper  subjects  of  judicial  notice, 
and  that  are  not  necessary  inferences  from  the  agreed 
facts.  In  its  memorandum  of  judgment,  the  lower 
court  f omid  as  a  fact  that,  in  the  prior  wrongful  death 
case,  appellee's  insureds  were  held  liable  as  a  matter 
of  law  for  the  safe  operation  of  tlie  elevator  (Tr.  p. 
178,  li.  27  to  29).  On  this  point,  however,  the  agreed 
statement  of  facts  provides  that  the  lial)ility  of  apjiel- 
lee's  insureds  "was  predicated  solely  on  their  non- 
delegal>le  duties  as  owners  of  the  premises  and  was  not 
predicated  on  any  af&rmative  acts  taken  by  them" 
(Agreed  Statement  of  Facts,  paragraph  12,  Tr.  123). 
It  is  not  a  necessary  inference  nor  even  a  logical 
inference  to  find  as  a  fact  that  the  owners  of  a  build- 
ing who  are  not  in  possession  were  foimd  liable  as  a 
matter  of  law  for  the  safe  operation  of  an  elevator 
ill  the  building. 
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In  its  memorandmn  of  judgment,  the  lower  court 
further  found  that  appellant's  negligence  in  the  per- 
formance of  his  inspection  service  contract  with  H.  C. 
Evans  "resulted"  in  the  sul>sequent  liability  of  appel- 
lee's insureds  to  the  heirs  of  Kasper  Hardmeyer  (Tr. 
p.  181,  li.  3  to  9).  However,  paragraph  13  of  the 
agi'eed  statement  of  facts  does  not  provide  this,  but 
rather,  provides  that  the  negligence  of  appellant  in 
the  perfonnance  of  his  inspection  service  contract 
"was  a  proximate  cause  of  the  death  of  Kasper  Hard- 
meyer" (Tr.  123).  It  is  subniitt.ed  that  it  is  cei-tainly 
not  a  necessary  inference  from  the  facts  that  because 
appellant  was  foimd  negligent  and  that  appellant's 
negligence  was  a  proximate  cause  of  the  death  of 
Kasper  Hardmeyer,  that  this  negligence  had  anything 
whatsoever  to  do  with  the  liability  of  appellee's 
insureds.  A!s  previously  pointed  out,  if  it  were  proper 
to  engage  in  speculation,  it  would,  be  far  more  logical 
to  assiune  that  the  negligence  of  appellant  had  nothing 
whatsoever  to  do  with  the  liability  of  appellee's 
insureds.  The  duties  each  owed  to  the  deceased, 
Kasper  Hardmeyer,  were  substantially  different. 

The  same  is  true  of  the  lower  court's  finding  that 
the  negligence  of  appellee's  insureds  was  passive  and 
not  affimiative  (Tr.  p.  180,  li.  15  to  17).  Paragraph  12 
of  the  agreed  statement  of  facts  provides  that  the 
liability  of  appellee's  insm-eds  was,  "predicated  solely 
on  their  nondelegable  duties  as  owners  of  the  premises 
and  was  not  predicated  on  any  affirmative  acts  taken 
by  them"  (Tr.  123).  This  fact  does  not  lead  to  a  neces- 
sary   inference    that    the    negligence    of    appellee's 
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insureds  was  passive  and  not  affirmative  as  is  indi- 
cated by  the  authority  cited  by  the  lower  court  itself. 
In  its  memorandmn  of  opinion,  the  lower  court  quotes 
a  portion  of  the  decision  m  Cahill  Brothers,  Inc.  v. 
Clementina  Compani/,  supra  (Tr.  p.  180,  li,  4  to  14). 
The  quoted  portion  of  this  case  contains  the  following 
language : 

"The  thrust  of  these  cases  is  that  if  the  person 
seeking  indenuiity  personally  participates  in  an 
affimiative  act  of  negligence,  or  is  physically  con- 
nected tvith  an-  act  or  omission  by  knoivledge  or 
acfiuiescence  in  it  on  his  part,  or  fails  to  perform 
some  duty  in  connection  with  the  omission  which 
he  may  have  undertaken  by  virtue  of  his  agree- 
ment, he  is  deprived  of  the  right  of  indemnity." 
(Emphasis  added). 

The  point  is  that  the  fact  that  appellee's  insureds 
may  not  have  taken  any  affirmative  act  does  not  neces- 
sarily raise  tlie  inference  that  their  negligence  was 
passive  and  not  affirmative.  Under  the  decision  of  the 
Cahill  Brothers,  Inc.  case,  supra,  affinnative  negli- 
gence includes  not  only  affirmative  acts,  but  a  physical 
connection  with  an  act  or  omission  by  knowledge  or 
acquiescence  in  it.  It  also  includes  failure  to  perform 
some  duty  in  connection  with  the  omission  which  may 
have  been  imdertaken  by  virtue  of  an  agi-eement. 

In  its  memorandum  of  judg-ment,  the  lower  court 
acknowledges  that  its  finding  that  the  negligence  of 
appellee's  insured  was  passive  and  not  affirmative  is 
not  contained  in  the  statement  of  fact  and  is  not  a 
necessary  inference  from  the  agTeed  statement  of 
facts.  The  court  states, 
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"This  finding  is  supported  by  the  stipulated 
fact  which  expressly  stated  that  the  owners'  lia- 
bility was  based  on  a  breach  of  a  nondelegable 
duty  and  not  on  any  affirmative  act  on  their 
part."  (Tr.  p.  180,  li.  17  to  20).  (Emphasis  added). 

The  lower  court  further  finds  that  the  negligence  of 
the  appellee's  insureds  is  "secondary  since  it  arises 
not  from  an  active  fault,  but  from  the  legal  obligation 
that  the  owners  have  to  provide  a  safe  premises  (Tr. 
p.  182,  li.  12  to  14).  The  court  quotes  a  portion  of  the 
decision  in  AUsal  Sanitary  District  v.  Kennedy,  180 
Cal.  App.  2d  69,  4  Cal.  Rep.  379,  which  includes  the 
following  language: 

"Without  multiplying  instances,  it  is  clear  that 
the  right  of  a  person  vicariously  or  secondarily 
liable  for  a  tort  to  recover  from  one  primarily 
liable  has  been  imiversaUy  recognized.  But  the 
important  point  to  be  noted  in  all  the  cases  is  that 
secondaiy  as  distinguished  from  primary  liability 
rests  upon  a  fault  that  is  imputed  or  constiiictive 
only,  being  based  on  some  legal  relation  between 
the  parties,  or  arising  from  some  positive  rule  of 
common  or  statutory  law,  or  because  of  a  failure 
to  discover  or  correct  a  defect  or  remedy  a  dan- 
gerous condition  caused  by  the  act  of  the  one 
primaiily  responsible."  (Tr.  p.  182,  li.  3  to  9). 

In  its  memorandum  of  judgment,  the  lower  court 
concludes,  "These  tenns  are  readily  applicable  to  the 
facts  in  tliis  action"  (Tr.  p.  182,  li.  10  and  11).  How- 
ever, upon  examination  it  is  respectfully  submitted 
that  none  of  the  terms  are  applicable  to  the  facts  in 
this   action.    There   is   no    evidence   that    appellee's 
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insureds  were  vicariously  or  secondarily  liable.  There 
is  no  e\T.dence  that  the  fault  or  negligence  of  appel- 
lee's insureds  was  imputed  to  them  or  was  constmc- 
tive,  nor  based  on  any  legal  relation  between  appel- 
lee's insiu'eds  and  aijpellant.  The  liability  of 
appellee's  insureds  did  not  arise  from  some  positive 
rule  of  conunon  or  statutory  law,  ]>ut,  under  the  state- 
ment of  facts,  was  predicated  on  their  failure  to  per- 
fonn  theii"  nondelegable  duties  as  owTiers  of  the 
premises.  There  is  also  no  evidence  that  appellee's 
insureds  were  held  liable  for  a  failure  to  discover  or 
correct  a  defect  or  remedy  a  dangerous  condition 
caused  by  the  act  of  appellant.  There  is  no  evidence 
whatsoever  in  the  statement  of  facts  that  there  was 
any  causal  coiuiection  between  aj)pellant's  negligence 
and  the  liability  of  appellee's  insureds. 

In  its  memorandiun  of  judgment,  the  lower  court 
concludes  with  respect  to  appellee's  insureds  that,  "to 
make  them  suffer  the  loss  caused  by  Valley's  conduct 
would  be  inequitable."  As  previously  pointed  out,  the 
statement  of  facts  does  not  contain  as  a  fact  that 
appellee  suffered  any  loss  whatsoever  as  the  result  of 
appellant's  conduct. 

It  is  respectfully  submitted  that  all  of  the  ultimate 
facts  necessaiy  in  order  to  reach  a  conclusion  that 
appellee  is  entitled  to  indemnification  from  appellant 
have  been  added  by  the  lower  court  in  its  memo- 
randiun of  judgment  as  facts  in  addition  to  those  set 
forth  in  the  agreed  statement  of  facts.  This  is  so  in 
spite  of  the  fact  that  appellee,  in  its  reply  brief  filed 
vdth  the  lower  court,  objected  to  appellant's  asser- 
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tion  of  additional  facts  in  contradiction  to  additional 
facts  asserted  by  appellee  in  its  opening  brief.  In  its 
reply  brief,  appellee  states  as  follows:  "It  was  the 
clear  understanding  of  plaintiff  (appellee)  that  only 
issues  of  law  remain  to  be  decided"  (Tr.  p.  163,  li.  20 
to  22). 

This  was  appellant's  understanding  also.  In  appel- 
lant's reply  brief  filed  with  the  lower  court.,  appellant 
states  as  follows : 

"Great  American  and  Valley  have  submitted 
an  agi'eed  statement  of  fact;  however,  as  will 
hereafter  be  shown,  Great  American  makes  addi- 
tional factual  assertions  in  its  arg-ument  that  are 
not  contained  in  the  agreed  statement,  and  in  one 
critical  area,  the  additional  'fact'  inserted  by 
Great  American  is  simply  not  true."  (Tr.  p.  142, 
li.  17  to  22). 

It  is  respectfully  submitted  that  it  was  error  for 
the  lower  court  to  find  as  facts  additional  matters  not 
set  forth  in  the  agreed  statement  of  facts  and  to  base 
its  conclusions  of  law  on  these  additional  facts  (Sal- 
tonstall  V.  Russell,  supra). 


UNDER  THE  AGREED  STATEMENT  OF  FACTS,  APPELLEE  HAS 
NOT  ESTABLISHED  A  RIGHT  OF  INDEMNITY  AGAINST 
APPELLANT  AS  A  MATTER  OF  LAW,  AND  THE  JUDGMENT 
OF  THE  LOWER  COURT  SHOULD  BE  REVERSED  (Specifica- 
tions of  Error  8,  9  and  11). 

The  implied  indemnity  cases  are  broken  down  into 
two  basic  gToups,  depending  upon  whether  or  not 
there  is  a  contractual  relationship  between  the  two 
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parties.  The  most  common  example  of  contractual 
implied  indemnity  arises  where  an  employer  employs 
an  independent  eonti*actor  and  becomes  liable  to  a 
third  party  as  the  result  of  the  negligence  of  the 
independent  contractor  in  perfoi-ming  the  work.  In 
this  type  of  situation,  the  employer  of  the  independent 
contractor  is  entitled  to  indemnity  from  the  mdepend- 
ent  contractor,  provided  that  the  employer  did  not 
contribute  to  the  injury  through  any  affiiinative  action 
(Cahill  Brothers,  Inc.  v.  Clevnentitia  Company,  supra; 
Alisal  Sanitary  District  v.  Kennedy,  supra;  San  Fran- 
cisco ZTnified  School  District  v.  California  Building 
Maintenance  Company,  163  Cal.  App.  2d  439,  328  Pac. 
2d  785;  Otis  Elevator  Co.  v.  Maryland  Casualty  Co., 
supra) . 

There  was  no  contractual  relationship  between  ap- 
pellant and  appellee's  insureds.  Even  if  it  were  foimd 
that  appellee's  insureds  were  third  party  beneficiaries 
of  appellant's  inspection  service  contract,  appellee 
would  still  not  be  entitled  to  indemnity  on  this  theory 
because  there  is  no  evidence  that  appellee's  iusui'eds 
were  held  liable  as  the  result  of  any  act  or  omission 
on  the  part  of  appellant. 

The  noncontractual  implied  indeimiity  cases  are 
more  difficult  to  classify  or  analyze.  This  Court  has 
done  so  in  the  recent  case  of  United  Air  Lines,  Inc. 
V.  Wiener,  335  Fed.  2d  379,  379  U.S.  951.  The  opinion 
in  the  United  Air  Lines,  Inc.  case  has  been  cited  with 
approval  in  City  of  Sausalito  v.  Ryan,  258  A.C.A.  92, 
65  Cal.  Rep.  391.  In  335  Fed.  2d,  at  pages  398  and 
399,  this  Court  discusses  the  various  situations  where 
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noncontractual  implied  indemnity  lias  been  recognized. 
Each  of  tlie  categories  will  be  discussed  separately  as 
follows : 

(1)  Where  the  liability  of  the  indemnitee  is  only  imputed  or 
vicarious  because  of  a  special  relationship  with  the  actual 
wrongdoer. 

As  has  been  previously  pointed  out,  this  is  not  the 
situation  presented  in  this  case.  There  is  simply  no 
evidence  at  all  that  the  negligence  of  appellant  was 
imputed  to  appellee's  insureds. 

(2)  Where  the  indemnitee  has  performed  an  act  at  the  direction 
of  the  indemnitor  and  has  incurred  liability  as  a  result. 

Appellee's  insureds  did  not,  of  course,  perform  any 
act  at  the  direction  of  appellant. 

(3)  Where  the  indemnitor  has  the  duty  to  maintain  safe  prem- 
ises and  the  indemnitee  has  failed  to  correct  or  discover  the 
defect. 

This  category  is  not  applicable  for  the  reason  that 
appellant  did  not  have  the  duty  to  maintain  the 
elevator  in  a  safe  condition  as  a  matter  of  law.  Ap- 
pellee's insureds  did  not  have  this  duty  either.  Again, 
however,  there  is  no  evidence  of  any  causal  comiection 
between  any  act  or  omission  on  the  part  of  appellant 
and  the  liability  of  appellee's  insureds. 

(4)  V/here  the  indemnitor  sells  defective  goods  or  makes  defec- 
tive repairs. 

There  is  no  evidence  that  appellant  made  any  re- 
pairs whatsoever  to  the  elevator  or  that  the  making 
of  repairs  or  the  absence  of  making  repairs  resulted 
in  the  accident. 
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111  its  opinion  in  the  United  Air  Lines,  Inc.  case, 
supra,  this  Coui't  discusses  additional  situations  which 
do  not  fit  into  any  one  of  the  above  categories.  In  335 
Fed.  2d,  at  page  399,  this  Court  states : 

"Thus,  indenuiification  of  a  concuiTently  negli- 
gent tortfeasor  is  said  to  be  based  upon  a  dis- 
parity of  duties  of  care  owed  by  the  tortfeasors 
to  the  injured  party,  the  doctrine  of  last  clear 
chance  or  discovered  peril,  a  disparity  of  gravity 
of  the  fault  of  the  tortfeasors,  or  a  combination 
of  these." 

This  presents  the  basic  problem  before  this  Court 
and  explains  the  dilenmia  faced  by  the  lower  court. 
The  facts  as  set  forth  in  the  agreed  statement  of  facts 
are  wholly  inadequate  to  establish  any  disparity  in 
the  fault  or  duty  between  appellee's  insureds  and  ap- 
pellant. In  all  of  the  implied  indemnity  cases,  the 
basic  consideration  starts  with  a  discussion  of  the 
specific  cause  or  causes  of  the  accident  and  the  re- 
spective duties  of  the  indenuiitee  and  indemnitor.  It 
is  submitted  that  before  one  can  make  an  analysis  of 
the  disparity  of  gravity  of  the  fault  of  the  indemnitee 
and  indemnitor,  one  first  nmst  know  the  specific  cause 
of  the  accident  and  the  part  each  played  in  bringing 
about  the  cause.  It  is  submitted  that  it  is  of  extreme 
importance  that  there  is  absolutely  no  evidence  in  this 
case  as  to  what  caused  the  accident  resulting  in  the 
death  of  Kasper  Hardmeyer.  There  is  simply  no  way 
to  consider  any  disparity  of  duties  of  care  between 
appellant  and  appellee's  insureds,  or  any  disparity  of 
gravity  of  fault  between  them.  Was  the  accident 
caused  by  one  defect  or  a  combination  of  defects? 
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There  is  no  evidence  that  the  liability  of  appellee's 
insui'eds  was  based  on  imputed  negligence  or  was  con- 
structive only.  Rather,  the  evidence  is  that  their  lia- 
bility was  predicated  on  their  nondelegable  duties  as 
owners  of  the  premises.  The  agreed  statement  of  facts 
does  not,  however,  state  which  of  these  duties  were 
violated  by  appellee's  insureds.  The  same  problem 
exists  with  respect  to  appellant.  Under  the  evidence, 
appellant  was  found  negligent  in  the  performance  of 
his  contract.  There  is  no  evidence  as  to  which  of  the 
duties  imposed  upon  appellant  under  his  inspection 
service  contract  were  violated  by  him.  The  same  prob- 
lem is  present  when  one  attempts  to  analyze  the  dis- 
parity of  gravity  of  the  fault  between  appellee's  in- 
sureds and  appellant.  As  stated  by  this  Court  in  the 
United  Air  Lines,  Inc.  case,  supra,  m  335  Fed.  2d,  at 
page  399,  where  the  offense  is  in  no  respect  immoral, 
"it  is  not  against  the  policy  of  the  law  to  inquire 
into  the  relative  delinquency  of  the  parties,  and  to 
administer  justice  between  them,  although  both  par- 
ties are  wrongdoers."  The  crucial  fact  is  that  there 
is  no  evidence  relating  to  the  relative  delinquency  of 
appellee's  insureds  and  appellant.  In  the  Cifjj  of 
Sausalito  v.  Ryan  case,  supra,  in  determining  that  the 
cross-complaint  stated  a  cause  of  action  in  implied 
indemnity,  the  court  analyzed  the  actual  acts  and 
conduct  of  the  parties  as  disclosed  in  the  pleadings. 
In  65  Cal.  Rep.,  at  page  395,  the  court  concludes, 
"If  the  facts  prove  to  be  as  here  alleged,  it  would 
seem  equitable  and  just  that  implied  indemnity  be 
allowed  to  the  City  against  Ryan  and  Kelly"  (empha- 
sis added).    The  appellate  court  did  not  hold  that 
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whenever  an  accident  happens  and  a  third  party  sues 
the  drivers  of  two  automobiles  and  the  City  of  Sausa- 
lito,  the  City  of  Sausalito  is  entitled  to  indenuiity 
from  the  drivers  of  the  two  cars.  Yet  this  is  what 
the  lower  coui-t  has  done  in  this  case.  Excluding  the 
additional  facts  set  forth  in  the  memorandmn  of  judg- 
ment which  are  not  part  of  the  agTeed  statement  of 
facts,  the  lower  court  has  in  effect  decided  that  when- 
ever the  emi>loyee  of  the  lessee  of  a  building  is  in- 
jured while  riding  on  an  elevator  and  recovers  judg- 
ment against  both  the  owner  of  the  building  and  an 
elevator  comjiany  that  is  servicing  the  elevator  under 
an  inspection  service  contract,  the  owner  is  entitled 
to  indemnity  against  the  elevator  company.  Such  a 
i-ule  is  not  equity;  rather,  it  is  indenmity  without 
equity. 

There  is  not  one  shred  of  e\'idence  that  there  was 
any  distinction  between  either  the  duties  of  care  ap- 
pellant and  appellee's  insureds  owed  the  deceased  or 
the  gravity  of  fault. 


SECTION  877  OF  THE  CODE  OF  CIVIL  PROCEDURE  OF  THE 
STATE  OF  CALIFORNIA  SHOULD  APPLY  TO  THIS  CASE, 
AND  THE  AMOUNT  OF  APPELLEE'S  CLAIM  SHOULD  HAVE 
BEEN  REDUCED  BY  THE  AMOUNT  STIPULATED  IN  THE 
RELEASE  GIVEN  H.  C.  EVANS,  THE  SUM  OF  $40,000.00. 
(Specifications  of  Error  10). 

Section  877  of  the  Code  of  Civil  Procedure  of  the 
State  of  California  provides  in  part  as  follows: 

"Where  a  release,  dismissal  with  or  without 
prejudice,  or  a  covenant  not  to  sue  or  not  to  en- 
force judgment  is  given  in  good  faith  before  ver- 
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diet  or  judgment  to  one  or  more  of  a  niunber  of 
tortfeasors  claimed  to  be  liable  for  the  same  tort : 
"(a)  It  shall  not  discharge  any  other  such 
tortfeasor  from  liability  unless  its  terms  so  pro- 
vide, but  it  shall  reduce  the  claims  against  the 
others  in  the  amount  stipulated  by  the  release, 
the  dismissal  or  the  covenant,  or  in  the  amoimt 
of  the  consideration  paid  for  it,  whichever  is  the 
greater;  and  ..." 

A  copy  of  the  release  given  H.  C.  Evans  is  attached 
to  the  agi'eed  statement  of  fact  and  marked  "Exhibit 
C."  It  also  appears  in  the  Transcript  at  pages  129 
and  130.  The  release  recites  that  it  is  in  consideration 
of  the  sum  of  $40,000.00.  This  release  was  given  to 
H.  C.  Evans  on  Jmie  14,  1965  and  H.  C.  Evans  gave 
to  appellee  an  assigimient  and  covenant  not  to  execute 
on  tlie  same  date  (Agreed  Statement  of  Facts,  para- 
gTaph  18,  Tr.  123). 

In  its  memorandimi^  for  judgment,  the  lower  court 
concludes  that  Section  877(a)  of  the  Code  of  Civil 
Procediu'e  does  not  apply  because  of  the  provisions  of 
subsection  (f).  Section  875,  Code  of  Civil  Procedure, 
which  reads  as  follows : 

"This  title  shall  not  impair  any  right  of  in- 
demnity imder  existing  law,  and  where  one  tort- 
feasor judgment  debtor  is  entitled  to  ind enmity 
from  another,  there  shall  be  no  right  of  contribu- 
tion between  them." 

Reducing  the  claim  against  aiipellant  by  the  amoimt 
stipulated  in  the  release,  $40,000.00  does  not  impair 
appellee's  right  of  indemnity,  but  operates  to  reduce 
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the  amoiuit  recoverable  against  appellant.  Appellee 
does  have  an  assignment  from  H.  C.  Evans  in  the 
amomit  of  $40,000.00  of  all  rights  which  H.  C.  Evans 
has  against  his  insurance  companies  (Clerk's  Tr.,  pp. 
131  and  132). 

Except  as  modified  by  Section  877  of  the  Code  of 
Civil  Procedure,  the  rule  is  that  a  release  of  one  joint 
tortfeasor  is  the  release  of  all  joint  tortfeasors 
(Apodaca  v.  Hamilton,  189  Cal.  App.  2d  78,  10  Cal. 
Rep.  885).  If  Section  877  of  the  Code  of  Civil  Pro- 
cedure does  not  apply  to  this  case,  then  the  release 
given  to  H.  C.  Evans  should  constitute  a  release  of 
appellant.  If  it  does  apply,  then  the  claim  against 
appellant  should  be  reduced  in  the  amoimt  stipulated 
in  the  release,  $40,000.00.  The  lower  court  does  rec- 
ogTiize  that  if  Section  877  of  the  Code  of  Civil  Pro- 
cedure is  not  applied,  under  the  circiunstances,  a 
double  recovery  might  be  possible.  The  lower  court 
states,  "This  decision  is  conditioned  upon  the  plain- 
tiff recovering  no  more  than  this  sum  from  the  com- 
bined sources  of  the  defendant,  Evans,  or  its  insurers. 
To  hold  otherwise  and  allow  a  double  recovery  would 
defeat  the  equitable  considerations  in  favor  of  in- 
demnification" (Tr.  p.  183,  li.  20  to  24).  However, 
the  judgment  that  was  entered  on  July  3,  1967  was 
not  so  conditioned  (Tr.  185). 
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CONCLUSION 

There  is  a  complete  absence  in  the  agreed  state- 
ment of  facts  of  any  facts  as  to  what  was  wrong  with 
the  elevator,  who  was  responsible  for  the  defect  or 
defects,  and  in  what  mamier,  or  concerning  the  rela- 
tive conduct  of  appellant  and  appellee's  insureds  in 
the  premises.  The  agreed  statement  of  facts  does  not 
recite  that  appellee's  insiu'eds  were  found  liable  as 
the  result  of  any  act  or  omission  on  the  part  of  ap- 
pellant or  that  the  negligence  of  appellant  as  found 
by  the  jury  in  the  wrongful  death  case  was  in  any 
way  imputed  to  appellee's  insureds  or  constructively 
fastened  upon  them. 

Appellee's  insureds  and  appellant  were  all  found 
jointly  liable  for  the  wrongful  death  of  Kasper  Hard- 
meyer.  Although  appellee  seeks  indemnification,  it 
offered  no  evidence  at  the  trial  that  appellant  was  in 
any  way  more  culpable  or  more  responsible  for  this 
tragic  event  than  its  own  insureds,  the  property 
owners. 

The  entii'e  judgment  in  this  case  is  based  on  facts 
that  are  not  part  of  the  agreed  statement  of  facts  and 
conclusions  of  law  that  are  erroneous.  Without  the 
assistance  of  these  additional  facts  and  these  erro- 
neous conclusions  of  law  which  make  it  appear  as 
though  appellee's  insui'eds  were  held  liable  without 
fault,  appellee's  claim  is  without  an  equitable  founda- 
tion. Appellee  has  not  carried  its  burden  of  establish- 
ing facts  that  make  it  equitable  and  just  that  itnplied 
indemnity  be  allowed  to  appellee.  Without  these  facts, 
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the  allowance  of  implied  iiicleninity  to  appellee  does 
not  constitute  equity;  but  rather,  a  miscarriage  of 
justice. 

Dated,  Sacramento,  California, 
April  1,  1968. 

Respectfully  submitted, 

Joseph  P.  Van  Den  Berg, 
Attorney  for  Appellant. 
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I  certify  that,  in  connection  with  the  preparation 
of  this  brief,  I  have  examined  Rules  18  and  19  of  the 
United  States  Court  of  Appeals  for  the  Ninth  Cir- 
cuit, and  that,  in  my  opinion,  the  foregoing  brief  is 
in  full  compliance  with  those  rules. 

Joseph  P.  Van  Den  Berg 
Attorney. 
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Cooley,  Crowley,  Gaither, 

Grodward,  Castro  &  Huddleson 

Thomas  A.  H.  Hartwell 

333  Montgomery  Street 

San  Francisco,  California 

981-5252 

Attorneys  for  Plaintiff 

In  the  United  States  District  Court 

for  the  Northern  District  of  California 

Northern  Division 


No.  Civil  8313 


Great  American  Insurance  Company, 

a  corporation, 

Plaintiff, 

vs. 

H.  C.  Evans,  doing  business  as  Evans 
Van  &  Storage  Company,  and  Lloyd 
E.  Hildebrand,  doing  business  as 
Valley  Elevator  Company, 

Defendants. 


AGREED  STATEMENT  OF  FACTS 

The  following  facts  are  agreed  and  stipulated  Idc- 
tween  counsel  for  plaintiff.  Great  American  Insur- 


ance  ComiDany,  a  corporation,  and  counsel  for  defend- 
ant, L.  E.  Hildebrand  dba  Valley  Elevator  Company: 

1.  Plaintiff  Great  American  is  a  corporation  duly 
organized  and  existing  under  the  laws  of  the  State 
of  New  York,  with  its  principal  place  of  business  in 
New  York  City,  New  York,  and  is  authorized  to 
transact  insurance  business  in  the  State  of  California. 

2.  Defendant,  L.  E.  Hildebrand  dba  Valley  Ele- 
vator Company  (hereinafter  Valley  Elevator)  is  a 
citizen  and  resident  of  the  State  of  California. 

3.  The  amount  in  controversy  is  in  excess  of 
$10,000.00. 

4.  Erickson  Brothers,  a  corporation  and  Emman- 
uel Schwaub  were  the  owners  at  all  times  herein  men- 
tioned of  a  warehouse  building  located  at  921  Front 
Street,  Sacramento,  California. 

5.  Prior  to  October  1,  1956,  and  during  the  entire 
time  herein  mentioned,  H.  C.  Evans  dba  Evans  Van 
and  Storage  Company  leased  from  Erickson  Brothers 
and  Schwaub  the  entire  premises  located  at  921  Front 
Street,  Sacramento,  California. 

6.  Said  lease  was  on  a  month  to  month  basis  and 
during  the  entire  period  of  time  herein  mentioned 
Evans  Van  and  Storage  had  the  sole  right  of  posses- 
sion to  these  premises. 

7.  Located  in  the  building  at  921  Front  Street, 
was  a  freight  elevator  which  was  used  by  Evans  Van 
and  Storage  in  the  furtherance  of  its  warehouse  busi- 
ness. The  use  of  this  elevator  was  with  the  express 
understanding  that  Evans  Van  and  Storage  was  to 
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be  responsible  for  the  use,  maintenance  and  inspec- 
tion of  said  elevator. 

8.  Evans  Van  and  Storage  employed  Valley  to 
place  the  freight  elevator  in  working  condition  and 
entered  into  an  inspection  service  contract  in  connec- 
tion with  the  use  of  said  elevator.  A  copy  of  this  con- 
tract is  attached  as  Exhibit  "A"  to  this  stipulation 
and  incorporated  herein. 

9.  On  September  7,  1957,  at  a  time  when  Evans 
Van  and  Storage  was  in  sole  possession  of  the  prem- 
ises, an  employee  of  Evans,  Kasper  Hardmeyer,  re- 
ceived certain  crushing  injuries  from  this  freight 
elevator  and  eventually  died  as  a  result  of  said 
injuries. 

10.  A  wrongful  death  action  was  filed  in  the  Su- 
perior Court,  Sacramento  County,  California,  by  the 
heirs  of  Kasper  Hardmeyer,  seeking  to  recover  for 
his  death  against  Erickson  Brothers,  Emmanuel 
Schwaub  and  Lloyd  E.  HOdebrand,  individually,  and 
dba  Valley  Elevator  Company,  among  others,  alleging 
that  the  death  was  due  to  the  negligent  operation, 
maintenance  and  control  of  said  elevator. 

11.  On  June  20,  1960,  the  jury  returned  a  verdict 
for  the  heirs  against  all  parties  in  the  amount  of 
$112,500.00  plus  $918.03  costs. 

12.  The  liability  of  Erickson  Brothers  and  Em- 
manuel Schwaub  the  owners  of  the  premises  was 
predicated  solely  on  their  non-delegable  duties  as 
owners  of  the  premises  and  was  not  predicated  on 
any  affirmative  acts  taken  by  them. 
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13.  The  liability  of  Valley  Elevator  was  predicated 
on  a  finding  of  negligence  in  the  performance  of  their 
contract  with  Evans  Van  and  Storage  and  such  neg- 
ligence was  a  proximate  cause  of  the  death  of  Kasper 
Hardmeyer. 

14.  Prior  to  September  7,  1957,  plaintiff  Great 
American  issued  to  Erickson  Brothers  a  comprehen- 
sive multiple  liability  policy,  Form  SF  51721  (Pacific 
Coast),  Number  LX  46553,  which  policy  was  in  effect 
on  September  7,  1957. 

15.  In  September,  1960,  plaintiff'  Great  American 
paid  forty  thousand  dollars  ($40,000.00)  to  the  heirs 
of  Kasper  Hardmeyer  in  return  for  a  partial  satis- 
faction of  judgment  and  a  full  release  and  satisfac- 
tion of  judgment  against  Erickson  Brothers  and 
Schwaub. 

16.  Thereafter  plaintiff,  Great  American,  took  an 
assignment  from  Erickson  Brothers  and  Schwaub, 
wherein  plaintiff  was  assigned  and  subrogated  to  all 
their  rights  for  indemnification  for  amomits  paid  on 
the  wrongful  death  judgment.  A  copy  of  the  "Assign- 
ment and  Subrogation  Receipt"  is  attached  hereto  as 
Exhibit  "B"  and  incorporated  herein. 

17.  The  present  action  was  filed  seeking  indenmi- 
fication  against  Evans  Van  and  Storage  and  Valley 
Elevator,  for  the  forty  thousand  dollars  ($40,000.00) 
paid  by  Great  American  in  partial  satisfaction  of 
judgment,  plus  interest,  costs  of  defense  and  attorney 
fees  incurred  in  the  wrongful  death  action. 


18.  On  June  14,  1965,  plaintiff  executed  a  release 
of  its  claims  against  Evans  Van  and  Storage.  Coinci- 
dentally  with  this  release,  plaintiff  and  Evans  entered 
into  an  "Assignment  and  Covenant  Not  to  Execute". 
In  the  latter.  Great  American  agreed  not  to  look  to 
any  personal  assets  of  Evans  in  satisfaction  of  said 
settlement  in  return  for  an  assigmiient  by  Evans  of 
any  rights  which  he  might  have  against  any  insur- 
ance company  insuring  Evans  against  liability  arising 
out  of  the  death  of  Ka&per  Hardmeyer.  Copies  of 
these  agreements  are  attached  hereto  as  Exhibits  "C" 
and  "D". 

19.  To  this  date  plaintiff,  Great  American,  has 
received  no  payment  under  the  terms  of  this  release 
and  assignment. 

Cooley,  Crowley,  Gaither, 
Godward,  Castro  &  Huddleson 
Thomas  A.  H.  Hartwell 
By  Paul  A.  Renne,  Attorneys  for 
plaintiff.  Great  American 
Insurance  Company 

Joseph  P.  Van  Den  Berg 
Attorney  for  defendant  Hildebrand 


Exhibit  "A" 


FRESNO  SACRAMENTO 

VALLEY  ELEVATOR  COMPANY 

INSPECTION  SERVICE  CONTRACT 

Sacramento,  California 
To  Dean  Van  Lines  October  1,  1956 

1523 -18th  St. 
Sacramento,  California 

We  propose  to  furnish  Inspection  Service  on 
One  Freight  Elevator,  State  No.  1138 

located  at  917  Front  Street,  Sacramento,  California 
from  October  1,  1956  and  continuing  thereafter  until 
this  agreement  is  terminated  by  30  days'  wrritten  no- 
tice to  that  effect  given  in  vn-iting  by  either  of  us, 
for  the  sum  of  Eleven  &  no/100  ($11.00)  dollars  per 
month,  payable  monthly.  You  agree  to  pay,  as  an 
addition  to  the  price  herein  quoted,  the  amount  of 
any  tax  based  upon  the  transfer,  use,  ownership  or 
possession  of  the  equipment  to  which  this  proposal 
relates,  imposed  by  any  law  enacted  after  the  date  of 
this  proposal. 

This  service  shall  consist  of  a  semi-monthly  examina- 
tion of  the  elevators,  including  lubricating  and  clean- 
ing machine,  motor,  controller,  bearings  and  guides; 
making  necessary  minor  adjustments;  emergency  call 
back  service  will  also  be  provided  at  any  hour.  The 
following  accessory  equipment  is  included. 

Hatchway  gates 

Hatchway  gate  contact  locks 
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In  addition  we  will  furnish  the  following  supplies  as 
and  when  necessary ;  carbon  and  copper  contacts,  con- 
tact insulations  and  contact  springs ;  braided  and  cable 
connectors,  contact  holders  and  distance  pieces  for  all 
controller,  brake,  governor,  interlock,  selector,  (except 
commutator  sides)  relay  panel,  stopping  and  car 
switches  and  push  buttons;  lamps  for  signal  system; 
motor  and  generator  brushes;  oils,  greases,  rope  pre- 
servatives and  cleaning  materials. 

All  work  is  to  be  performed  during  our  regular  work- 
ing hours  of  our  regular  working  days,  unless  other- 
wise specified. 

This  proposal,  when  accepted  by  you  below  and  ap- 
proved by  an  authorized  representative,  together  with 
the  provisions  printed  on  the  back  hereof,  shall  con- 
stitute the  contract  between  us,  and  all  prior  repre- 
sentations or  agreements  not  incorporated  herein  are 
superseded. 

Valley  Elevator  Company 
By  L.  E.  HHdebrand 
Approved,  for  Valley  Elevator 
Company 


Authorized  Representative 

Date 

Accepted  in  Duplicate 
By  Evans  Van  &  Storage 

Date  November  1,  1956 
(By)  H.  C.  Evans 
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It  is  agreed  that  we  assume  no  liability  for  injuries 
or  damage  to  persons  or  property  except  those  di- 
rectly due  to  our  acts  or  omissions;  and  that  your 
responsibility  for  injuries  or  damage  to  persons  or 
property  while  on  or  about  the  elevators  referred  to 
is  in  no  way  affected  by  this  agreement.  We  shall  not 
be  liable  for  any  loss,  damage,  or  delay  caused  by 
strikes,  lockouts,  fire,  explosion,  theft,  floods,  riot, 
civil  commotion  war,  malicious  mischief,  act  of  Grod, 
or  by  any  cause  beyond  our  reasonable  control,  and  in 
any  event  we  shall  not  be  liable  for  consequential 
damages. 


Exhibit  "B" 


ASSIGNMENT  AND  SUBROGATION  RECEIPT 

In  consideration  of  Great  American  Insurance 
Company's  having  defended  each  of  the  midersigned 
and  indenmified  them  in  that  certain  action  hereto- 
fore brought  in  the  Superior  Court  in  and  for  the 
Coimty  of  Sacramento,  entitled  and  numbered  Eva 
Hardmeyer,  Albert  Hardmeyer,  Richard  Hardmeyer, 
Robert  Hardmeyer,  Mary  Lou  Hardmeyer  and  Rob- 
ert Hardmeyer,  plaintiff,  v.  Valley  Elevator  Com- 
pany, a  co-partnership,  Herbert  Barth  and  Lloyd  E. 
Hildebrand,  individually  and  as  co-partners,  dba 
Valley  Elevator  Company;  Dean  Van  Lines,  Inc.,  a 
corporation;  Erickson  Construction  Company,  a  cor- 
poration, Doe  One,  Doe  Two  and  Doe  Three,  defend- 
ants. No.  115241,  and  pursuant  to  the  subrogation 
provision  of  the  liability  policy  under  which  said 
defense  and  said  indemnification  was  provided,  each 
of  the  undersigned  hereby  subrogates,  assigns  and 
transfers  to  the  said  company  all  of  the  rights,  claims, 
demands  and  interests  which  each  of  the  undersigned 
has  or  may  have  against  all  parties  against  whom 
each  of  the  undersigned  has  or  may  have  any  right 
of  indemnification  arising  out  of  the  accident  de- 
scribed in  the  complaint  in  said  action  and  said  com- 
pany is  hereby  authorized  and  empowered  to  sue, 
compromise  or  settle  the  same  in  the  name  of  each 
of  the  imdersigned  or  otherwise,  but  for  the  sole  use 
of  said  company  and  at  its  own  cost,  and  it  is  further 


authorized  to  collect  and  receipt  for  any  moneys 
which  may  be  paid  upon  said  claim;  to  endorse  in 
the  name  of  each  of  the  imdersigned  in  its  or  his 
interest  and  behalf,  any  checks  or  drafts  and  to  re- 
tain the  proceeds  thereof ;  and  said  company  is  hereby 
constituted  the  attorney  in  fact  for  each  of  the  under- 
signed for  said  purposes  and  to  sign  releases  and  to 
execute  any  and  all  contracts,  documents  or  releases, 
in  the  name  of  each  of  the  undersigned,  that  may  be 
necessary  in  the  prosecution,  litigation  or  settlement 
of  said  clauns. 

Dated  this  16th  day  of  May,  1961. 

Erickson  Bros.,  a  corporation 
By  Laughlin  E.  El-ickson 

By  /s/  Emmanuel  Schwab 
Emmanuel  Schwab 
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RELEASE 

For,  Ajid  In  Consideration  Of,  the  sum  of  Forty- 
Thousand  Dollars  ($40,000.00),  the  undersigned  Great 
American  Insurance  Company  does  hereby  release 
and  discharge  H.  C.  Evans  individually,  and  H.  C. 
Evans,  doing  business  as  Evans  Van  &  Storage  Com- 
pany, from  any  and  aU  claims  in  any  way  arising  out 
of  that  certain  accident  occurring  on  or  about  Sep- 
tember 7,  1957,  when  one  Kasper  Hardmeyer  suffered 
injuries  resulting  in  his  death  while  riding  in  an 
elevator  at  certain  premises  being  occupied  by  Evans 
Van  &  Storage  Company. 

There  are  included  wdthin  this  release,  but  not  by 
way  of  limitation  of  anything  hereinabove  stated,  any 
and  all  claims  in  any  way  arising  out  of  the  complaint 
on  file  herein  in  that  certain  civil  action  entitled  Great 
American  Insurance  Company,  a  corporation,  v.  H. 
C.  Evans,  et  al.,  Civil  Action  No.  8313,  United  States 
District  Court,  Northern  District  of  California,  North- 
em  Division,  including  any  and  all  claims  for  in- 
demnity as  to  any  amoimts  which  Great  American 
Insurance  Company  may  have  paid  in  connection  with 
liability  arising  out  of  said  injuiy  and  death. 

It  is  imderstood  and  agreed  that  this  is  a  compro- 
mise settlement  of  a  disputed  claim,  and  nothing  con- 
tained herein  shall  be  construed  as  admission  of  lia- 
bility on  the  part  of  any  person  or  party  to  any  other 
person  or  party. 
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It  is  understood  and  agreed  that  this  release  in- 
cludes claims  which  have  arisen  as  well  as  those  which 
may  arise,  known  or  unknown,  suspected  or  unsus- 
pected. In  this  connection  the  parties  have  heen  ad- 
vised of  the  provisions  of  Civil  Code  §  1542,  and  the 
benefits  of  said  section  are  expressly  waived.  Said 
section  provides: 

"Section  1542.  (Certaiaa  claims  not  affected  by 
general  release.)  A  general  release  does  not  ex- 
tend to  claims  which  the  creditor  does  not  know 
or  suspect  exist  in  its  favor  at  the  time  of  execut- 
ing the  release,  which  if  known  by  him  must  have 
materially  affected  his  settlement  with  the  debtor." 

This  release  does  not  release  any  person  or  party 
except  as  named  herein. 

The  foregoing  release  has  been  read  and  explained 
to  undersigned  by  imdersigned's  coimsel. 

Dated :  This  14  day  of  June,  1965. 

Great  American  Insurance  Company 
By  M/  J.  E.  Mockett 
San  Francisco  Regional 
Claim  Manager 
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ASSIGNMENT  AND  COVENANT 

NOT  TO  EXECUTE 

Recitals 

1.  Great  American  Insurance  Company,  a  corpo- 
ration (hereafter  called  "Great  American"),  has 
entered  into  a  release  a^eement,  by  way  of  compro- 
mise settlement,  with  H.  C.  Evans,  individually,  and 
H.  C.  Evans,  doing  business  as  Evans  Van  &  Storage 
Company  (hereafter  called  "Evans"),  to  release  Evans 
of  and  from  all  claims  and  demands  in  any  way 
arising  out  of  the  action  of  Great  American  Insur- 
ance Company  vs.  H.  C.  Evans,  et  al.,  Civil  Action 
No.  8313,  United  States  District  Court,  Northern 
District  of  California,  Northern  Division,  in  consider- 
ation of  $40,000.00. 

2.  It  is  the  desire  of  the  jDariies  hereto  that  Evans 
shall  assign  to  Great  American  any  and  all  rights  of 
Evans  against  any  liability  insui'ance  carrier  insuring 
as  to  lia]>ilities  arising  in  Evans  by  virtue  of  that 
certain  accident  occurring  to  one  Kasper  Hardmeyer 
on  or  about  September  7,  1957  when  said  person  suf- 
fered injuries  and  resultant  death  while  riding  in  an 
elevator. 

3.  It  is  the  desire  of  Great  American  in  consider- 
ation of  the  same  to  enter  into  a  covenant  not  to 
execute  with  Evans  upon  any  personal  assets  of  Evans 
in  satisfaction  of  said  $-40,000.00  compromise  settle- 
ment of  Evans,  in  return  for  said  assignment  from 
Evans  to  Great  American  of  'Evans'  rights  against 
each  such  liability  insurance  caiTier. 
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Now,  Therefore,  It  Is  Agreed  That: 

1.  Evans  does  hereby  assign  and  convey  to  Great 
American  any  and  all  rights  which  Evans  may  have 
against  any  and  all  liability  insurance  carriers,  which 
may  be  in  any  way  responsible  to  Evans  to  insiu'e 
agaitist  liability  of  Evans  for  the  injuries  and  result- 
ant death  sustained  by  said  Kasper  Hardmeyer  on  or 
alDout  September  7,  1957. 

2.  In  consideration  of  the  foregoing  Great  Ameri- 
can does  agree  and  covenant  with  Evans  that  it  shall 
not  execute  upon  any  personal  assets  of  Evans  to 
satisfy  any  of  said  $40,000.00  obligation  incurred  by 
Evans  to  Great  American  by  virtue  of  the  compromise 
settlement  and  release. 

3.  It  is  miderstood  and  agreed  that  Evans  shall 
execute  any  and  all  docimients  reasonably  required 
by  Great  American  to  further  the  intent  of  the  par- 
ties, and  to  enable  Great  American  to  prosecute  claims 
and  necessary  legal  proceedings  against  each  such 
liability  insurance  carrier  of  Evans  to  recover  such 
amounts  as  said  liability  caiTiers  may  owe  to  Evans 
for  any  such  liability  of  Evans  by  virtue  of  said  acci- 
dent and  said  compromise  settlement  of  $40,000.00. 

Dated:  This  14  day  of  .Time,  1965. 

Great  American  Insurance  Company 
By  /s/  J.  E.  Mockett 
San  Francisco  Regional 
Claim  Manager 

H.  C.  Evans 

Evans  Van  &  Storage  Company 

By 

Filed,  August  12,  1966, 
James  P.  Welsh,  Clerk. 
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Lloyu  E.  Hildebrand, 
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vs. 

GrREAT  American  Insurance  Co., 
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Appeal  from  the  Judgment  of  the  United  States  District  Court 
for  the  Eastern  District  of  California 

Honorable  Oliver  J.  Carter,  United  States  District  Judge 
APPELLEE'S  BRIEF 


STATEMENT  OF  PLEADINGS 
I.    Jurisdiction  of  Court. 

Appellant  has  appealed  from  the  judgment  of  the 
United  States  District  Court  for  the  Northern  District 
of  California,  Northern  Division^  awarding  judgment 
to  Great  American  Insurance  Company  in  an  action 


iThis  action  was  coninienced  on  June  7,  1961,  in  the  Northern 
Division  of  the  United  States  District  ConH  for  the  Northern  Dis- 
trict of  California,  situated  in  Sacramento,  California.  (Tr.  1)  The 
matter  came  on  to  be  heard  on  August  15,  1966,  before  the  Honor- 
able Oliver  J.  Carter,  normally  assigned  to  the  Southern  Division  of 
said  District  situated  in  San  Francisco.  Subsequent  to  said  hearing, 
but  prior  to  the  filing  of  -Judgment,  the  United  States  District  Court 
in  Sacramento  was  redesignated  as  the  United  States  District  Court 
for  the  Eastern  District  of  California.  Since  that  date  all  papers 
have  been  filed  in  the  Eastern  District  of  California  although  the 
Memorandum  for  Judgment  and  Judgment  are  captioned  in  the 
Northern  District  of  California. 


in  indeimiity.    (Clerk's  Transcript  185,  220,  herein- 
after referred  to  as  "Tr.") 

Jmisdiction  of  the  cause  below  was  predicated  on 
diversity  of  citizenship  between  plaintiff  and  defend- 
ant and  aai  amount  in  controversy  Lu  excess  of 
$10,000.00,  as  pro^dded  in  the  provisions  of  Sections 
1332  and  1391,  Title  28,  U.S.C. 

The  pleadings  show  that  Appellee  is  a  corporation 
organized  and  existing  according  to  the  laws  of  the 
State  of  New  York,  with  its  principal  place  of  busi- 
ness in  New  York  City  and  authorized  to  do,  and  do- 
ing business,  within  the  State  of  California.  (Tr.  1) 
Appellant  is  a  citizen  and  resident  of  the  State  of 
California.  (Tr.  1)  The  amount  in  controversy,  ex- 
clusive of  interest  and  costs,  is  in  excess  of  $10,000.00. 
(Tr.  5) 

II.   Pleadings. 

The  pleadings  consist  of  a  complaint  filed  by  Ap- 
pellee (Tr.  1-13),  answer  filed  by  Appellant  (Tr.  15- 
17),  and  an  Agreed  Statement  of  Facts  (Tr.  121-132). 

A.    Complaint. 

The  complaint  alleged  that  prior  to  September  7, 
1957,  Appellant,  Great  American  Insurance  Company 
(hereinafter  referred  to  as  ''Great  American")  issued 
to  Erickson  Bros.,  a  coi*poration  (hereinafter  referred 
to  as  "Erickson"),  its  comprehensive  multiple  liability 
policy.  Form  SF  51721,  Number  LX  46553,  and  that 
said  policy  was  in  full  force  and  effect  on  September 
7,  1957.  (Tr.  2) 


It  was  alleged  that  Erickson  and  Emmanuel  Schwab 
(hereinafter  referred  to  as  "Schwab")  were  the 
owners  of  a  warehouse  building  located  at  921  Front 
Street,  Sacramento,  California.  Prior  to  October  1, 
1956,  Erickson  and  Schwab  leased  this  warehouse 
building  to  H.  C.  Evans  (hereinafter  referred  to  as 
"Evans")  on  a  nionth-to-month  basis  with  the  imder- 
standing  that  Evans  was  to  Ix'  responsible  for  the  in- 
spection, maintenance  and  use  of  the  elevator  located 
within  the  building.  (Tr.  2-3) 

It  was  alleged  that  Evans  employed  Appellant  to 
place  said  elevator  in  a  working  condition  and  there- 
after entered  into  an  agreement  with  Appellant  for 
the  continued  maintenance  of  said  elevator.  From  the 
date  that  Evans  assumed  occupancy  of  the  building, 
the  elevator  was  operated,  controlled  and  maintained 
by  Evans  and  Appellant.  The  complaint  alleged  that 
on  September  7,  1957,  Kasper  Hardmeyer  (herein- 
after referred  to  as  "Hardmeyer"),  an  employee  of 
Evans,  was  killed  while  using  said  elevator,  and  in  a 
subsequent  action  brought  by  the  estate  of  Hardmeyer 
against  Erickson,  Schwab  and  Appellant,  the  com- 
plaint alleged  that  the  death  of  Hai'dmeyer  was  due  to 
carelessness  and  negligence  in  the  operation,  control 
and  maintenance  of  said  elevator.  The  action  filed  by 
the  Hardmeyer  estate  was  brought  to  trial  and  judg- 
ment on  a  verdict  in  the  amount  of  One  Hundred 
Twelve  Thousand  Five  Himdred  Dollars  ($112,- 
500.00),  plus  costs,  w^as  entered  against  all  defendants. 
(Tr.  3-4,  6) 


It  was  alleged  that  Great  American  paid  to  the 
estate  of  Hardmeyer  an  amoiuit  of  Forty  Thousand 
Dollars  ($40,000.00)  in  return  for  a  release  of  its  in- 
sured— Erickson  and  Schwab — of  any  and  all  liability. 
Enckson  and  Schwab  have  assigned  all  of  their  rights, 
claims,  demands  and  interests  to  Appellee.  (Tr.  4) 

Appellee  claimed  in  its  complaint  that  it  had  a  right 
to  be  indemnified  by  Appellant  for  the  Forty  Thou- 
sand Dollars  ($40,000.00)  paid  to  the  estate  of  Kasper 
Hardmeyer,  inasmuch  as  his  death  was  due  to  the  neg- 
ligence of  Appellant  and  that  liability  was  imposed 
upon  Appellee's  insured  only  because  of  their  non- 
delegable duties  as  the  owner  of  the  premises.  In  ad- 
dition, it  was  alleged  that  any  negligence  of  Appellee's 
insured  was  passive  and  secondary.  (Tr.  4-5) 

B.  Answer. 

Appellant  filed  an  answer  in  which  he  admitted 
the  execution  of  an  agreement  with  Evans  to  conduct 
semi-monthly  examinations  and  inspections  of  said 
elevator  and  that  he  was  employed  by  Evans  to  place 
the  elevator  in  working  condition.   (Tr.  6) 

C.  Proceedings  Below. 

This  action  came  on  for  trial  on  August  15,  1966. 
Prior  to  that  time,  counsel  entered  into  an  AgTeed 
Statement  of  Facts.  (Tr.  121)  This  statement  pro- 
vided as  follows: 

"The  following  facts  are  agreed  and  stipulated 
between  coimsel  for  plaintiff,  Great  American  In- 
surance Company,  a  corporation,  and  counsel  for 


defendant,  L.  E.  Hildebrand  dba  Valley  Elevator 
Company : 

1.  Plamtiff  Great  Aineiiean  is  a  corporation 
duly  organized  aiid  existing  under  the  laws  of  the 
State  of  New  York,  with  its  principal  place  of 
business  in  New  York  City,  New  York,  and  is  au- 
thorized to  transact  insurance  business  in  the 
State  of  California. 

2.  Defendant,  L.  E.  Hildebrand  dba  Valley 
Elevator  Company  (hereinafter  Valley  Elevator) 
is  a  citizen  and  resident  of  the  State  of  Cali- 
fornia. 

3.  The  amount  in  controversy  is  in  excess  of 
$10,000.00. 

4.  Erickson  Brothers,  a  corporation  and  Em- 
manuel Schwaub  [sic]  were  the  owners  at  all 
times  herein  mentioned  of  a  warehouse  building 
located  at  921  Front  Street,  Sacramento,  Cali- 
fornia. 

5.  Piior  to  October  1,  1956,  and  during  the 
entire  time  herein  mentioned,  H.  C.  Evans  dba 
Evans  Van  and  Storage  Company  leased  from 
Eiickson  Brothers  and  Schwaub  [sic]  the  entire 
premises  located  at  921  Fi-ont  Street,  Sacramento, 
California, 

6.  Said  lease  was  on  a  month  to  month  basis 
and  during  the  entire  period  of  time  herein  men- 
tioned Evans  Van  and  Storage  had  the  sole  right 
of  possession  to  these  premises. 

7.  Located  in  the  building  at  921  Front  Street, 
was  a  freight  elevator  which  was  used  by  Evans 
Van  and  Storage  in  the  furtherance  of  its  ware- 
house business.  The  use  of  this  elevator  was  with 
the  express  understanding  that  Evans  Van  and 


storage  was  to  be  responsible  for  the  use,  main- 
tenance  and  inspection  of  said  elevator. 

8.  Evans  Van  and  Storage  employed  Valley 
to  place  the  freight  elevator  in  working  condition 
and  entered  into  an  inspection  service  contract 
in  connection  with  the  use  of  said  elevator.  A 
copy  of  this  contract  is  attached  as  Exhibit  *A' 
to  this  stipulation  and  incorporated  herein. 

9.  On  September  7,  1957,  at  a  time  when 
Evans  Van  and  Storage  was  in  sole  possession 
of  the  premises,  an  employee  of  Evans,  Kasper 
Hardmeyer,  received  certain  crushing  injuries 
from  this  freight  elevator  and  eventually  died 
as  a  result  of  said  injuries. 

10.  A  wrongful  death  action  was  filed  in  the 
Superior  Court,  Sacramento  County,  California, 
by  the  heirs  of  Kasper  Hardmeyer,  seeking  to 
recover  for  his  death  against  Erickson  Brothers, 
Elmmaiuiel  Schwaub  [sic]  and  Lloyd  E.  Hilde- 
brand,  individually,  and  dba  Valley  Elevator 
Company,  among  others,  alleging  that  the  death 
was  due  to  the  negligent  operation,  maintenance 
and  control  of  said  elevator. 

11.  On  Jime  20,  1960,  the  jury  returned  a 
verdict  for  the  heirs  against  all  parties  in  the 
amoimt  of  $112,500.00  plus  $918.03  costs. 

12.  The  liability  of  Erickson  Brothers  and 
Emmanuel  Schwaub  [sic]  the  owners  of  the 
premises  was  predicated  solely  on  their  non- 
delegable duties  as  owners  of  the  premises  and 
was  not  predicated  on  any  affiimative  acts  taken 
by  them. 

13.  The  liability  of  Valley  Elevator  was  predi- 
cated on  a  finding  of  negligence  in  the  perform- 
ance of  their  contract  with  Evans  Van  and  Stor- 


age  and  such  negligence  was  a  proximate  cause 
of  the  death  of  Kasper  Hardmeyer. 

14.  Pi-ior  to  September  7,  1957,  plaintiff  Great 
American  issued  to  Erickson  Brothers  a  compre- 
hensive multiple  lial^ility  policy,  Form  SF  51721 
(Pacific  Coast),  Nmnber  LX  46553,  which  policy 
was  in  effect  on  Septeml^er  7,  1957. 

15.  In  September,  1960,  plaintiff  Grreat  Ameri- 
can paid  forty  thousand  dollars  ($40,000.00)  to 
the  heirs  of  Kasper  Hardmeyer  in  retum  for  a 
pai'tial  satisfaction  of  judg-ment  and  a  full  release 
and  satisfaction  of  judgment  against  Erickson 
Brothers  and  Schwaub  [sic]. 

16.  Thereafter  plaintiff,  Grreat  American,  took 
an  assignment  from  Erickson  Brothers  and 
Schwaub  [sic],  wherein  plaintiff  was  assigned  and 
subrogated  to  all  their  rights  for  indemnification 
for  amounts  paid  on  the  Avrongful  death  judg- 
ment. A  copy  of  the  'Assigrunent  and  Subroga- 
tion Receipt'  is  attached  hereto  as  Exhibit  'B' 
and  incorporated  herein. 

17.  The  present  action  was  filed  seeking  in- 
demnification against  Evans  Van  and  Storage  and 
Valley  Elevator  for  the  forty  thousand  dollars 
($40,000.00)  paid  by  Great  American  in  partial 
satisfaction  of  judgment,  plus  interest,  costs  of 
defense  and  attorney  fees  incm-red  in  the  wrong- 
ful death  action. 

18.  On  Jime  14,  1965,  plaintiff  executed  a  re- 
lease of  its  claims  against  Evans  Van  and  Stor- 
age. Coincidentally  with  this  release,  plaintiff 
and  Evans  entered  into  an  'Assigmnent  and 
Covenant  Not  to  Execute'.  In  the  latter.  Great 
American  a.gi'eed  not  to  look  to  any  personal  as- 
sets of  Evans  in  satisfaction  of  said  settlement 
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in  return  for  an  assignment  by  Evans  of  any 
rights  which  he  might  have  against  any  insurance 
company  insuring  Evans  against  liability  arising 
out  of  the  death  of  Kasper  Hardmeyer.  Copies 
of  these  agreements  are  attached  hereto  as  Ex- 
hibits 'C  and  'D'. 

19.  To  this  date  plaintiff,  Great  American,  has 
received  no  payment  imder  the  teiros  of  this  re- 
lease and  assigmnent."  (Tr.  121-124) 


SUMMARY  OF  ARGUMENT 
California  law,  which  controls  the  disposition  of 
the  diversity  action,  specifically  allows  implied  indem- 
nification either  on  contractual  or  equitable  groirnds. 
Both  contractual  and  equitable  consideration  justified 
the  trial  Court's  holding  that  Appellee  was  entitled 
to  indemnification. 

The  Agreed  Statement  of  Facts  sliowed  that  Appel- 
lant agreed  to  place  the  elevator  in  working  condition 
and  to  inspect  and  service  the  elevator.  The  benefit 
confen'ed  on  Appellee  mider  this  AgTeement  was  a 
sufficient  contractual  relationship  to  justify  the  appli- 
cation of  implied  indemnity  when  the  negligent  per- 
foi-mance  by  Appellant  of  the  Agreement  was  a  proxi- 
mate cause  of  the  death  of  Hardmeyer. 

The  Agreed  Statement  of  Facts  demonstr-ated  that 
Appellee  was  entitled  to  implied  indemnification  on 
equitable  gi'ounds.  The  facts  showed  that  "in  equity 
and  good  conscience"  the  burden  of  liability  should  be 
shifted  from  Appellee  to  Appellant.  Appellee  had  1)een 
out  of  possession  for  almost  one  year;  Appellee  had 


leased  the  premises  with  the  understanding  it  was  not 
to  be  responsible  for  the  use  or  maintenance  of  the 
elevator ;  Appellant  had  agreed  with  the  lessee  to  place 
the  elevator  in  working  condition  and  inspect  and 
sei-vice  the  elevator  on  a  semi-monthly  basis ;  the  death 
of  Hardmeyer  was  proximately  caused  by  Appellant's 
negligence,  and  Appellee's  liability  was  predicated 
solely  on  its  nondelegable  duty  as  the  owner  of  the 
property. 

The  release  and  dismissal  of  Evans  is  not  a  laar  to 
this  action.  Section  877  does  not  apply  to  an  action  for 
indemnification.  Additionally,  the  Agreed  Statement 
of  Facts  shows  that  Appellee  received  no  compensa- 
tion for  this  release;  thus,  there  has  been  no  double 
recovery. 


ARGUMENT 

I 

CALIFORNIA  LAW  CONTROLS  THIS  ACTION  AND  IT  SPECIFI- 
CALLY RECOaNIZES  THE  RIGHT  TO  INDEMNIFICATION  ON 
EITHER  EQUITABLE  OR  CONTRACTUAL  GROXWDS. 

A.    Introduction. 

The  centi-al  question  raised  by  tlie  pleadings  and 

papers  on  file  in  ihe  trial  Couii  was  stated  by  that 

Coiu-t  to  be  as  follows: 

"The  central  question  which  is  before  this 
Coui't  is  whether  the  plaintiff,  Gfreat  American, 
as  assignee  and  subrogee  of  its  insureds,  is  en- 
titled to  indeimiification  from  defendant  Valley 
for  the  amount  it  had  paid  on  the  judgment  to 
the  heirs  of  Kasper  Hardmeyer,  the  deceased,  in 
the  al>sence  of  an  agreement  between  these  par- 
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ties  providing  for  a  right  of  indemnification.  Spe- 
cifically we  are  concerned  with  the  problem  of 
whether  indemnity  should  be  implied  from  the 
particular  factual  context  of  this  case  which  ad- 
mits of  no  explicit  contractual  relationship  be- 
tween plaintiff's  insureds  and  the  defendant." 
(Tr.  175) 

After  extensive  l>riefing  and  lengthy  oral  argument, 
the  trial  Court  answered  this  question  in  the  affirma- 
tive and  awarded  judgment  to  Appellee.  In  awarding 
judgment,  the  trial  Court  held  that  Appellee  was  en- 
titled to  indemnification  on  both  equitable  and  con- 
tractual grounds,  although  either  ground  alone  would 
be  sufficient  to  sustain  a  judgment  for  Appellee.  (Tr. 
173^183) 

Appellant,  in  this  appeal,  does  not  quarrel  with  the 
question  posed  by  the  trial  Court;  rather,  he  asserts 
that  this  question  was  answered  incorrectly,  arguing 
tliat  Appellee  was  not  entitled  to  recover  on  either 
equitable  or  contractual  grounds.  We  respectfully  sub- 
mit that  the  judgment  of  the  trial  Court  was  correct 
and  should  be  affirmed  on  appeal. 

B.    California  Law  Is  Controlling. 

The  jurisdiction  of  the  trial  Court  was  founded  on 
diversity  of  citizenship  and  amount  in  controversy. 
Section  1332,  Title  28,  U.S.C.  Accordingly,  it  is  clear 
that  the  trial  Court  was  required  to  follow  the  sub- 
stantive law  which  a  California  state  trial  Court  would 
follow.  Erie  R.  Co.  v.  Thorn pkins  (1938),  304  U.S.  64, 
82  L.  Ed.  1188.  It  is  equally  clear  and  requires  no  cita- 
tion, that  in  this  case,  where  all  the  relevant  contracts 
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relate  to  California,  a  Califoniia  trial  Court  would 
apiDly  the  Califomia  law  iii  determining  Appellee's 
right  to  indemnity. 

C.    Califomia  Allows  Indemnification  Based  on  Either  Equitable 
or  Contractual  Grounds. 

The  law  is  well  settled  in  Califomia  that  one  tort- 
feasor may  seek  and  obtain  iiidemniiication  from  an- 
other toi*t-f easor  provided  there  is  either  a  contractual 
or  equitable  basis  for  such  recoveiy.  Section  875(f), 
Cal.  Code  Civil  Procediu-e.  Cahill  Brothers,  Inc.  v. 
Clementina  Co.  (1962),  208  C.A.  2d  3:67;  De  La  For- 
est V.  Yandle  (1959),  171  C.A.  2d  59;  Alisal  Sanitary 
Dist.  V.  Kennedy  (1960),  180  C.A.  2d  69;  City  m%d 
County  of  San  Francisco  v.  Ho  Sing  (1958),  51  C.  2d 
127;  Lewis  Avenue  Parent  Teachers  Assn.  v.  Hnssey 
(1967),  250  C.A.  2d  232;  Cohh  v.  Southern  Pac.  Co. 
(1967),  251  C.A.  2d  929. 

Thus,  we  submit  that  the  only  issue  raised  by  this 
appeal  is  whether  or  not,  based  on  the  undisputed  facts 
ill  this  case.  Appellee  had  a  right  to  indemnification 
under  either  a  contractual  or  equitable  theory.  If  Ap- 
pellee is  entitled  to  indemnification  on  either  theory, 
the  judgment  must  be  affirmed. 
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II 

THE  TRIAL  COURT  WAS  CORRECT  IN  HOLDING  THAT 
APPELLEE  WAS  ENTITLED  TO  INDEMNIFICATION  BASED 
ON  A  CONTRACTUAL  RELATIONSHIP  WHERE  APPELLEE 
WAS  A  BENEFICIARY  UNDER  APPELLANT'S  CONTRACT 
WITH  EVANS. 

The  Agreed  Statement  of  Facts  demonstrated  the 
existence  of  two  separate,  but  distinctly  related,  eon- 
traetiial  relationships.  Fii*st,  in  leasing  the  premises 
to  Evans,  Appellee's  insured  expressly  provided  that 
Evans  would  be  responsible  for  the  use,  maintenance 
and  inspection  of  the  elevator.  Second,  Evans  in  ful- 
filling its  responsibility  luider  the  lease,  conti-acted 
with  appellant  to  place  the  elevator  in  working  condi- 
tion^ and  to  inspect  and  service  the  elevator  on  a  semi- 
monthly basis. 

Under  the  principles  enimciated  in  a  nmnber  of 
California  cases,  it  would  appear  to  be  cleai*  that  a 
right  to  implied  indenmification  would  exist  in  favor 
of  either  Appellee's  insured  or  Evans  for  any  damage 
suffered  by  the  breach  of  their  respective  contracts. 
See  Cahill  Brothers,  Inc.  v.  Clementina  Co.  (1962), 
208  C.A.  2d  367 ;  City  and  County  of  San  Francisco  v. 
Ho  Sing,  supra.  In  Cahill  the  Court  held: 

'  *  It  is  apparent  from  the  foregoing  cases,  there- 
fore, that  the  right  of  implied  indemnity  in  con- 
tractual cases  is  based  upon  a  Ijreach  of  contract 


^Appellant,  throughout  his  entire  brief  ignores  this  aspect  of  the 
agreement  and  argues  only  that  the  inspection  and  service  contract 
imposed  no  duty  to  correct  defects.  Regardless  of  the  validity  of 
this  argument,  it  would  seem  clear  that  his  agreement  to  place  the 
elevator  in  "working  condition"  at  the  outset  required  him  to  cor- 
rect any  defects  which  may  have  existed  at  the  time  Evans  took 
possession  of  the  premises. 
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by  the  person  against  whom  indemnity  is  sought, 
while  in  the  area  of  noneonti'aetual  indemnity  the 
right  rests  upon  the  fault  of  another  which  has 
'been  imputed  to  or  constructively  fastened  upon 
him  who  seeks  indemnity."  (208  C.A.  2d  367,  379- 
380) 

Thus,  to  the  extent  Ajopellee's  insured  was  required  to 
pay  because  of  Evans'  failure  to  propei'ly  use,  main- 
tain and  inspect  the  elevator,  they  would  have  the 
right  to  indemnification  based  on  Evarus'  breach  of  its 
agi-eement.  Similarly,  to  the  extent  Evans  was  re- 
quired to  pay  because  of  Appellant's  failure  to  place 
the  elevator  in  working  condition  and  to  properly 
service  and  inspect  it,  Evans  would  have  a  right  to 
indenmification  based  on  Appellant's  breach  of  its 
agreement.'* 

Appellant,  while  apparently  not  disputing  the  above, 
argues  that,  inasmuch  as  there  was  no  direct  contrac- 
tual relationship  between  himself  and  Appellee's  in- 
sui'ed,  no  contractual  1>asis  for  indemnification  ex- 
isted. This  same  argiunent  was  made  to  the  trial  Court 
and  rejected.  The  trial  Coiu't  recognized  tlie  nonexist- 
ence of  any  direct  contractual  relationsliip,  1>ut  foimd 
the  contractual  basis  for  unplied  indemnity  in  a  third- 
party  beneficiary  analysis.  Specifically,  tlie  Court  held : 
"In  tliis  case  this  requirement  is  satisfactorily 
met  by  recognizing  that  the  plaintiff's  insureds 


^Tliere  can  be  no  dispute  that  Appellant  breached  his  agreement 
and  that  the  negligent  performance  of  his  agreement  with  Evans 
was  a  proximate  cause  of  Hardmeyer's  death.  See  Paragraph  num- 
bered 13,  Agreed  Statement  of  Fact.  (Tr.  123)  Also,  the  agreement 
contained  a  clause  imposing  liability  on  Appellant  for  all  injuries 
or  damages  directly  due  to  his  act  or  omission.  (Tr.  126) 
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are  third  party  beneficiaries  of  the  contract  be- 
tween Valley  and  Evans  and  that  the  implied 
warranties  which  would  necessai'ily  iim  to  Evans 
enure  to  tlie  benefit  of  the  owners  of  the  ware- 
house as  well"  (Tr.  178) 

We  respectfully  sul^mit  that  the  trial  Coui't  was  cor- 
rect in  holding  that  this  established  a  sufficient  con- 
tractual basis  for  mdemnification. 

California  specifically  recogiiizes  the  existence  of 
contracts  made  for  tlie  benefit  of  third  persons  and 
provides  for  the  enforceability  of  such  contracts  by 
the  third  party.  Section  1559,  Civil  Code;  Karpe  v. 
United  States  (Ct.  of  Claims  1964),  335  F.  2d  454; 
cert.  den.  379  U.S.  964,  13  L.  Ed.  2d  558.  And  such 
contracts  need  not  specifically  name  the  third-party 
beneficiaiy  in  order  to  allow  that  party  to  enforce 
them.  Spector  v.  National  Pictures  Corp.  (1962),  201 
C.A.  2d  217. 

However,  this  Coiu't  need  not  reach  the  question  as 
to  whether  or  not  Appellee's  insured  could  have  en- 
forced the  imderlying  contract.  The  only  issue  is 
whether  or  not  this  contract,  which  was  entered  into 
to  fulfill  the  agTeement  between  Evans  and  Appellee's 
insui*ed,  provided  a  sufficient  contractual  relationship 
to  justify  indemnification. 

The  Supreme  Court  of  the  United  States  has  held 
that  the  conferring  of  contractual  benefits  is  a  suffi- 
cient relationsliip  to  allow  indemnification.  Crumady 
V.  J.  H.  Fisser  (1959),  358  U.S.  423,  3  L.  Ed.  413.  In 
Crumady  v.  J.  H.  Fisser,  supra,  the  Coiui;  allowed  the 
vessel  to  recover  indemnification  from  the  stevedoring 
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company  even  though  there  had  been  no  direct  con- 
tractual relationship  )>etween  tlie  vessel's  owners  and 
the  stevedoring  company.  In  so  doing  the  Court 
stated: 

"The  warranty  which  a  stevedore  owes  when  he 
goes  aboard  a  vessel  to  perform  services  is  plainly 
for  the  benefit  of  the  vessel  whether  the  vessel's 
owners  are  parties  to  the  contract  or  not.  That  is 
enough  to  bring  the  vessel  into  the  zone  of  mod- 
em law  that  recognizes  rights  in  third-party  bene- 
ficiaries. Restatement,  Law  of  Contracts  $133." 
(358  U.S.  128,  3  L.  Ed.  2d  117) 

Similarly,  in  this  case  the  agreement  of  appellant 
to  place  the  elevator  in  w^orking  condition  and  to  pe- 
riodically examine  and  service  the  elevator  benefits 
the  building  owners  and  brings  them  witliin  "the  zone 
of  modem  law  that  recognizes  rights  in  third-party 
beneficiaries." 

Although  there  are  no  California  cases  specifically 
in  point,  we  submit  that  Calif oiTiia  would  follow  the 
holdmg  in  Crwn-ady,  supra.  First,  California  has 
adopted  with  approval  the  reasoning  in  Ryan  Steve- 
doring Co.  V.  Pan- Atlantic  S.S.  Corp.  (1956),  350 
U.S.  124,  100  L.  Ed.  133,  and  Weyerhaeuser  S.S.  Co. 
V.  Nacirema  Co.  (1958),  355  U.S.  563,  2  L.  Ed.  2d  491, 
and  the  holding  in  Ryan  was  the  basis,  in  part,  for 
the  Supreme  Court's  decision  in  Crumady.  Second, 
the  history  of  implied  indemnity  in  California  has 
been  one  of  expansion  and  not  of  contraction.  Com- 
pare the  language  in  Alisal  Sanitary  District,  supra, 
with  the  language  in  Leivis  Avenue  Parent  Teachers 
Assn.  V.  Eussey,  supra.  Thus,  the  California  cases 
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would  indicate  that  tlie  California  coui'ts  would  de- 
termine this  issue  in  exactly  the  same  way  as  it  was 
determined  by  the  trial  Court. 

Appellant,  recognizing  the  legal  validity  of  the  trial 
Ci)ui't's  opinion,  attacks  this  aspect  of  the  judgment, 
not  on  the  basis  that  California  courts  would  not  apply 
implied  indemnification  to  third-i>ai"ty  beneficiary  sit- 
uations; rather,  he  asserts  that  the  trial  Court  had  no 
factual  basis  for  its  detenmnation.  Specifically,  he 
quarrels  with  the  following: 

"If  the  owners  are  to  be  held  liable  as  a  matter 
of  law  for  the  safe  operation  of  this  elevator,  and 
it  was  Valley's  contractual  duty  to  maintain  the 
elevator  in  a  safe  condition,  then  the  owners  were 
third  party  beneficiaries  of  Valley's  services." 
(Tr.  178) 

Appellant  argues  that  this  holding  is  inaccurate  in 
two  respects:  One,  there  was  no  such  duty  on  the 
owners  and,  second,  it  misconstrues  the  agreement  be- 
tween Evans  and  Appellant.  Both  argiunents  are  im- 
tenable  and  seek  to  ignore  the  clear  language  of  the 
Agreed  Statement  of  Facts.  We  will  deal  with  each 
sepai'ately. 

A.    Appellee's  Insiired  Liability. 

Appellee's  insured,  as  owners  out  of  possession, 
were  held  liable  by  the  jiuy  for  the  death  of  Hard- 
meyer.  And  this  liability  was  predicated  on  their  non- 
delegable duties  as  owners  (ParagTaph  12,  Agreed 
Statement  of  Facts). 

Appellant  agTeed  that  this  was  the  basis  of  Appel- 
lee's insured  liability.   Having  agreed  to  this  fact,  he 
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should  not  now  be  heard  to  argue  that  there  were  no 
such  "non-delegable"  duties  and  that  the  trial  Court 
was  in  eiTor  iii  relying  on  this  agreed  fact. 

In  his  brief,  Appellant  suggests  that  the  basis  for 
the  owners'  liability  was  their  failiu*e  to  warn  Evans 
at  the  time  of  leasing  of  a  defect  in  the  elevator.  As- 
suming arguendo,  the  accuracy  of  this  suggestion,  we 
fail  to  see  how  it  aids  Appellant's  attack  on  the  .judg- 
ment. Appellee's  insured,  by  their  agreement  with 
Evans,  and  Evans,  by  its  agreement  with  Appellant, 
sought  to  protect  themselves  against  any  liability  aris- 
ing out  of  the  use,  maintenance  and  control  of  the  ele- 
vator, including  liability  arising  from  a  defect  in  the 
elevator  at  the  time  the  premises  were  leased.  As 
against  a  third  party  user  of  the  elevator,  this  at- 
tempted transfer  of  liability  would  be  miavailing,  but 
it  clearly  provides  sufficient  contractual  basis  for 
implied  indemnity. 

B.    Appellant's  Agreement  With  Evans. 

Appellant's  attack  on  the  iutei"pretatioii  placed  on 
its  agreement  with  Evans  similarly  seeks  to  avoid  the 
clear  language  of  the  Agreed  Statement  of  Facts.  Par- 
agraph 8  provided  as  follows : 

"8.  Evans  Van  and  Storage  employed  Valley 
to  place  the  freight  elevator  in  working  condition 
and  entered  mto  an  inspection  service  contract  in 
comiection  ^^'ith  the  use  of  said  elevator.  A  copy 
of  this  contract  is  attached  as  Exhibit  'A'  to  this 
stipulation  and  incorporated  herein."   (Tr.  122) 

As  has  been  noted  ju'eviously  Appellant  conveniently 
fails  to  mention  in  this  brief  an}i;hing  concerning  his 
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duty  to  place  the  elevator  in  ""working  condition".  At 
the  very  least,  this  imposed  a  duty  on  him  to  correct 
any  defects  which  might  have  existed  in  the  elevator 
at  the  time  w^hen  Evans  took  possession  of  the  build- 
ing and  to  put  the  elevator  into  a  safe  working  condi- 
tion. 

In  addition,  Appellant  signed  an  "Inspection  Serv- 
ice Contract"  which  required  Appellant  to  examine 
and  service  the  elevator  on  a  semi-monthly  basis.  This 
contract  was  attached  to  the  Agreed  Statement  of 
Fact.  (Tr.  125-126)  Appellant  asserts  that  this  con- 
tract did  not  impose  any  duty  on  it  to  maintain  this 
elevator  in  a  safe  condition.  We  submit  that  Appel- 
lant's assei'tion  in  this  regard  is  absurd.  The  intent 
of  this  Agreement  is  clear — to  examine  and  service. 
Reasonable  men  could  only  assmne  that  such  exami- 
nations were  to  be  made  for  the  purpose  of  ascertain- 
ing the  existence  or  non-existence  of  defects  or  poten- 
tial defects.  Whether  or  not  Appellant  then  had  to 
make  the  necessary  repairs  revealed  by  the  examina- 
tions, is  irrelevant ;  he  clearly  had  an  obligation  to  ad- 
vise Evans  of  the  necessity  of  such  repairs. 

Thus,  we  respectfully  submit  that  the  holding  of  the 
trial  Court  as  to  Appellee's  right  to  implied  indemr 
nity  on  a  contractual  basis,  was  based  solely  on  the 
clear  language  of  the  Agreed  Statement  of  Facts,  and 
it  is  Appellant  who  now  seeks  to  avoid  this  language. 
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III 

THE  TRIAL  COURT  WAS  CORRECT  IN  HOLDINa  THAT 
APPELLEE  WAS  ENTITLED  TO  INDEMNIFICATION  ON 
EQUITABLE  GROUNDS. 

In  its  argument  to  the  trial  Court,  Apiiellant  sought 
to  defeat  Appellee's  right  to  indemnification  by  assert- 
ing that,  such  right  only  existed  where  there  was  a 
special  relationship  between  the  parties  and  that  no 
such  relationship  existed  in  this  case.  Appellant,  of 
necessity,  has  now  had  to  abandon  this  argument  be- 
cause of  the  recent  holding  in  Lewis  Avenue  Parent 
Teachers  Ass7i.  v.  Husseij  (1967),  150  C.A.2d  232." 
In  that  case  the  Court  held : 

"The  right  of  indemnity  may  rest  upon  any  of 
several  alternative  groimds  including  an  express 
or  imi>lied  contract  to  indemcnify,  the  difference 
between  primary  and  secondary  liability  of  two 
persons  (as  in  one  case,  where  a  pruicipal's  lia- 
bility flows  from  the  acts  of  his  agent),  the  exist- 
ence of  a  special  relationship  between  the  parties, 
or  other  facts  indicative,  that  in  equity  and  good 
conscience  the  burden  of  the  judgment  should  be 
shifted."  (pp.  235-236). 

A  special  relationship  is  only  one  of  the  various  jus- 
tifications for  the  application  of  implied,  noncontrac- 
tual indemnity. 


^Equally  broad  in  its  langiiajie  is  the  holding  in  City  of  Sausa- 

lito  V.  Ryan   (1968  C.A.2d  ,258  A.C.A.  92,  which  adopted 

with  approval  the  opinion  in  United  Air  Lines,  Inc.  v.  Wiener 
(1964)  335  F.2d  379.  However,  the  Supreme  Court  of  California 
has  granted  a  hearing  in  Citi/  of  Snnsalito  v.  Ryan,  Miniites,  68 
Adv.Cal.  No.  11,  page  2.  Thus,  the  decision  has  become  "a  nullity 
and  .  .  .  of  no  force  or  effect  ...  as  an  authoritative  statement  of 
anv  principle  of  law  therein  discussed.  Knouse  v.  Nimocks  (1937) 
8  C.2d  482,  483-484. 
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The  keystone  in  the  California  coui*ts'  approach  to 
implied  indemnity  is  summed  up  in  the  above-quoted 
phrase  "facts  indicating  that  in  equity  and  good  con- 
science the  burden  of  the  judginent  should  be  shifted." 
Leivis  Avenue  Parent  Teachers  Assn.  v.  Hussey,  supra, 
p.  236.  Such  an  approach  must,  of  necessity,  be  ap- 
plied on  a  case-by-case  basis  and  must  be  based  on  a 
balancing  of  the  equities  involved. 

We  submit  that  the  trial  Court's  judgment  shifting 
the  burden  was  clearly  in  accord  with  "equity  and 
good  conscience"  and  was  based  solely  on  the  Agreed 
Statement  of  Facts. 

The  Agreed  Statement  of  Pacts  showed  that  Hard- 
meyer  was  killed  while  using  the  elevator  and  that  his 
death  was  due  to  negligence  in  the  use,  mamtenance 
and  control  of  the  elevator  (Paragraph  No.  9).  (Tr. 

122)  It  showed  that  Appellee's  insured  had  been  out 
of  possession  of  the  premises  for  almost  one  year  and 
that  their  liability  for  the  Hardmeyer  death  was  pred- 
icated "solely  on  their  non-delegable  duties  .  .  .  and 
was  not  predicated  on  any  affinnative  acts  taken  by 
them."  (Tr.  122-123) 

On  the  other  hand,  Appellant's  liability  was  predi- 
cated "on  a  finding  of  negligence  in  the  perfoi-mance 
of  their  contract  .  .  .  and  such  negligence  was  a  proxi- 
mate cause  of  the  death  of  Kasper  Hardmeyer."  (Tr. 

123)  In  addition,  the  contract  which  was  attached  as 
Exliibit  A  to  tlie  Agreed  Statement  of  Facts  pro^dded : 

"It  is  agi^eed  that  we  [Appellant]  assiune  no 
liability  for  injuries  or  damage  to  persons  or 
property  except  those  directly  due  to  oui'  acts  or 
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omissions;  and  that  your  responsibility  for  in- 
juries or  damag'e  to  persons  or  property  while  on 
or  about  the  elevators  referred  to  is  in  no  way 
affected  by  this  agreement.  We  shall  not  be  liable 
for  any  loss,  damage,  or  delay  caused  by  strikes, 
lockouts,  fire,  explosion,  theft,  floods,  riot,  civil 
commotion,  war,  malicious  mischief,  act  of  God, 
or  by  any  cause  beyond  our  reasonable  control, 
and  in  any  event  we  shall  not  be  liable  for  conse- 
quential damages."  (Tr.  126) 

These  facts  more  than  amply  satisfy  the  "equity  and 
good  conscience"  test  for  shifting  the  burden  of  judg- 
ment. 

A  review  of  a  few  California  cases  demonstrates  the 
propriety  of  implied  indemnification  in  this  case.  In 
AUsal  Sanitarij  District  v.  Kennedy  (1960)  180  C.A. 
2d  69,  the  Court  adopted  the  following  language: 

"  'The  right  of  indemnity  rests  upon  a  difference 
between  the  primary  and  secondary  liability  of 
two  persons  each  of  whom  is  made  responsible  by 
the  law  to  an  injured  party.  It  is  a  right  which 
enures  to  a  person  who,  ^\ithout  active  fault  on 
his  part,  has  been  com])elled  by  reason  of  some 
legal  obligation,  to  pay  damages  occasioned  by  the 
initial  negligence  of  another,  and  for  which  he 
liimself  is  only  secondaril_y  liable.  The  difference 
between  primary  aiid  secondary  liability  is  not 
based  on  a  difference  in  degrees  of  negligence  or 
on  any  doctrine  of  comparative  negligence — a  doc- 
trine which,  indeed,  is  not  recognized  by  the  com- 
mon law;  ...  It  depends  on  a  difference  in  the 
character  or  kind  of  the  wrongs  which  cause  the 
injury  and  in  the  nature  of  the  legal  obligation 
owed  by  each  of  the  wrongdoers  to  the  injured 
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person  .  .  .'  (Citing  examples.)  And  on  pages  327 
and  328  the  court  went  on  to  say:  'Without  mul- 
tiplying instances,  it  is  clear  that  the  light  of  a 
person  vicariously  or  secondarily  liable  for  a  tort 
to  recover  from  one  primarily  liable  has  been  uni- 
versally recognized.  But  the  important  point  to  be 
noted  in  all  the  cases  is  that  secondary  as  dis- 
tinguished from  primary  liability  rests  upon  a 
fault  that  is  imputed  or  constructive  only,  being 
based  on  some  legal  relation  between  the  parties, 
or  arising  from  some  positive  rule  of  common  or 
statutory  law  or  because  of  a  failure  to  discover 
or  correct  a  defect  or  remedy  a  dangerous  condi- 
tion caused  by  the  act  of  the  one  primarily  re- 
sponsible.' "  (180  C.A.  2d  75.) 

In  Herrero  v.  Atkinson  (1964)  227  C.A.  2d  69,  the 
plaintiff's  wife  had  been  struck  by  an  automobile 
driven  by  Herrero.  Eighteen  months  later  she  died 
while  luider going  treatment  for  these  injuries;  death 
allegedly  resulted  from  negligent  medical  care.  Suit 
was  brought  against  Herrero  and  the  medical  person- 
nel and  Herrero  cross-complained  for  indemnity 
against  the  said  personnel.  A  Demurrer  to  this  Cross- 
Complaint  was  sustained  on  the  si'ounds  that  there 
was  no  light  to  indemnification.  In  reversing  the  trial 
Court,  the  Appellate  Court,  while  recognizing  that  a 
contract  or  a  special  relationship  can  give  rise  to  a 
claim  for  indemnity  went  on  to  find  that  there  was  a 
fiirther  basis  for  indemnity, 

"...  where  in  equity  and  good  conscience^  the 
burden  of  the  jud.gment  should  be  shifted  from 
the  shoulders  of  the  person  seeking  indemnity  to 
the  one  from  whom  indenuiity  is  sought.    The 


23 


right  depends  upon  the  principle  that  everyone 
is  responsible  for  the  consequence  of  his  own 
wi'ongs,  and  if  others  have  been  compelled  to  pay 
damages  which  ought  to  liave  been  paid  by  the 
wrong-doer,  they  may  recover  from  him."  (227 
C.A.  2d  74) 

See  also  Citij  and  C'oimti)  of  San-  Francisco  v.  Ho 
Sing  (1958)  51  C.  2d  127;  Cahill  Bros.,  Inc.  v.  Clem- 
entina Co.,  supra;  Cohh  v.  Southern  Pac.  Co.  (1967). 
251  C.A.  2d  929. 

In  a  case  closely  analogous  to  the  case  at  bar,  Otis 
Elevator  Co.  v.  Maryland  Casualty  Co.  (1934)  95  Colo. 
99,  33  P.  2d  974  (cited  with  approval  in  San  Francisco 
Unified  School  District,  supra),  the  Colorado  Coui't 
held  that  the  building  owner  was  entitled  to  indem- 
nification against  the  defendant  who  had  been  em- 
ployed to  inspect  and  repair  the  building's  elevator. 
The  Court  held  that  although  the  building  owner  owed 
a  duty  to  the  public  to  maintain  a  reasonably  safe 
elevator,  the  owner  had  a  right  to  recover  from  the 
elevator  company  because  its  negligence  was  the  "pri- 
maiy  cause"  of  the  accident.  In  Prosser,  Law  of  Torts 
(3rd  Ed.  1964)  Section  48,  at  page  280,  it  is  stated: 
"Again,  it  is  quite  generally  agreed  that  there 
may  be  indemnity  in  favor  of  one  who  was  imder 
only  a  secondary  duty  where  another  was  pri- 
marily responsible,  as  where  ...  an  owner  of  land 
held  liable  for  injury  received  upon  it  sued  the 
wrongdoer  who  created  the  hazard." 

This  is  exactly  the  situation  in  this  case. 

Appellant's  attempt  to  show  that  the  trial  Coui-t's 
determination  concerning  Appellee's  right  to  iiidem- 
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nification  on  equitable  grounds  was  based  on  specula- 
tion and  facts  outside  the  Agreed  Statement  is 
imfounded.  The  trial  Court.'s  Memorandiun  for  Judg- 
ment demonstrated  beyond  peradventure  that  it  was 
based  solely  upon  the  Agreed  Statement  and  con- 
clusions to  be  drawn  therefrom.  It  is  Appellant  who 
seeks  to  avoid  the  clear  lang-uage  of  the  Agreed  State- 
ment of  Facts. 


IV 

THE  RELEASE  AND  DISMISSAL  OF  EVANS  DOES  NOT 
BAR  RECOVERY  BY  GREAT  AMERICAN  (Tr.  183). 

Appellant  attacks  the  determination  of  the  trial 
Court  that  the  release  and  dismissal  of  Evans  is  not 
a  bar  to  this  action.  In  so  doing,  Appellant  cites  no 
case  law,  but  relies  solely  on  the  provisions  of  Sec- 
tion 877,  Title  11,  California  Code  of  Civil  Procedure. 
This  reliance  is  not  well  founded.  First,  Title  11,  of 
which  Section  877  is  a  part,  is  not  applicable  to  an 
action  for  indemnification.  Second,  even  aasimiing  its 
applicability,  the  release  does  not  preclude  recovery 
by  Appellee  in  this  action.  We  will  deal  with  each 
seriatim. 

A.    Title  11  Is  Not  Applicable  to  Indemnity  Actions. 

Title  11,  California  Code  of  Civil  Procedure  is  cap- 
tioned "Releases  From  and  Contribution  Among  Joint 
Tort-Feasors,"  and  was  enacted  to  abrogate  the  com- 
mon law  rules  applied  in  California  concerning  the 
right  of  contribution  between  joint  tort-feasors  and 
effect  of  the  release  of  one  or  moi'e  joint  tori-feasors. 
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Augustus  V.  Bean  (1961)  56  C.2d  270;  cf.  Steele  v. 
Hash  (1963)  212  C.A.2d  1.  It  was  specifically  not 
meant  to  change  any  rights  of  indenuiity  which  existed 
at  the  time  of  its  enactment.  Section  875(f),  Title  11, 
California  Code  of  Civil  Procednre  provides: 

"(f)  This  title  shall  not  impaii*  any  lig-ht  of 
indemnity  under  existing  law,  and  where  one  tort- 
feasor judgitient  debtor  is  entitled  to  indemnity 
from  another  there  shall  be  no  right  of  eontri- 
Ixition  between  them." 

Further,  a  reading  of  Section  877  itself  clearly  in- 
dicates its  inapplicability  to  an  action  for  indemnifica- 
tion. It  clearly  demonstrates  that  it  is  addressed 
to  releases  given  by  one  suing  on  the  tort  itself,  and 
not  to  one  seeking  indenmification.  Thus,  defendant's 
reliance  on  Section  877  is  inapposite.  The  case  at  bar 
is  an  action  for  indenuiity  and  releases  pertaining  to 
an  indenuiity  action  are  controlled  by  other  piinciples 
of  law. 

The  right  to  indemnity  is  founded  upon  principles 
of  implied  in  law  contracts.  Citj/  and  County  of  San 
Francisco  v.  Ho  Sing  (1958)  51  C.2d  127;  Notes  32 
So.Calif.L.Rev.  293-299.  See  Pacific  Employers  Ins. 
Co.  V.  Hartford  (9th  Cir.  1955)  228  F.2d  365,  cert, 
denied  252  U.S.  826,  1  L.Ed.2d  49,  which  held  that 
Section  339,  California  Code  of  Civil  Procedure,  or 
the  two  year  statute  of  limitations  dealing  with  con- 
tractual liabilities,  rather  than  the  one  year  tort  stat- 
ute, governs  an  action  by  an  insurer,  as  subrogee  of 
an  employer,  to  enforce  implied  indemnity  against 
defendant  insurer  which  insured  the  negiigent  em- 
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ployee  primarily  responsible.  In  that  case  the  Couii; 
held: 

"[This  was]  an  action  for  the  enforcement  of  a 
right  based  upon  an  implied  contract  .  .  .  and  a 
two-year  statute  of  limitations  would  be  appli- 
cable. Thus,  either  Neil  or  Pacific  could  have 
brought  an  action  against  employees  prior  to  Jan- 
uary 27,  1953." 

See  also  Restatement,  Restitution  Sec.  96. 

Under  the  implied  in  law  contract  of  indenuiity,  both 
Evans  and  Appellant  becarae  joint  and  several  debtors 
to  plaintiff's  insiu'ed,  Erickson,  and,  by  principles  of 
subrogation,  to  Appellee,  when  it  partially  discharged 
a  judgment  which  was  the  ultimate  responsibility  of 
Appellant  and  Evans. 

Regardless  of  whether  the  implied  in  law  contract 
obligations  of  Ajjpellant  and  Evans  to  Erickson  to  in- 
demnify him  are  considered  joint  and  several,  the 
California  law  is  clear  that  a  release  as  to  one  does  not 
in  any  way  discharge  the  liability  of  the  other,  except 
to  the  extent  of  payment.  The  controlling  California 
law  on  the  effect  of  the  release  of  one  or  more  joint 
contractual  debtors  is  fomid  in  Section  1543,  Civil 
Code,  which  provides  as  follows: 

"A  release  of  one  or  two  or  more  joint  debtors 
does  not  extinguish  the  obligation  of  any  of  the 
others  ..." 

This  Section  has  unifoimly  been  held  to  mean  that  the 
portion  of  the  debt  which  remains  mipaid  after  the 
release  is  still  the  liability  of  the  non-released  debtor. 
Lovetro  v.  Steers  (1965)  234  C.A.2d  461,  477;  French 
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V.  McCarthy  (1899)  125  Cal.  508.    As  was  stated  by 

the  Court  in  Lovetro  v.  Steers,  supra, 

"(A)  release  of  the  one  joint  debtor  does  not 
extinguish  the  obligation  of  any  of  the  other  joint 
debtors  to  pay  so  much  of  the  debt  as  was  not 
paid  hy  the  released,  obligor.  In  other  words,  the 
release  does  not  extinguish  the  remainder  of  the 
obligation  as  to  the  co-obligors."  (234  C.A.2d  477). 

See  also : 

Bank  of  America  v.  Duer,  47  C.A.2d  100  (1941). 

So  also,  where  there  are  several,  as  comiDared  to 
joint,  obligations  arising  out  of  contract,  a  release  of 
one  does  not  operate  to  release  another  severally  liable 
under  that  contract.  See  In  re  Sanderson,  74  Cal.  199 
(1887). 

B.    Assuming  ArgTiendo  That  Section  877  Is  Applicable,  It  Does 
Not  Preclude  Recovery. 

1.     The    Evans    Release    Does   Not    Stipulate   That   Appellee's   Claim 
Against  Appellant  Should  Be  Reduced  in  Any  Amount. 

Section  877,  California  Code  of  Civil  Procedure 
reads,  in  pertinent  paii,  as  follows : 

"Where  a  release,  dismissal  with  or  without 
prejudice,  or  a  covenant  not  to  sue  or  not  to  en- 
force judg-ment  is  given  in  good  faith  before  ver- 
dict or  judgment  to  one  or  more  of  a  niunber  of 
toi-t  feasors  claimed  to  be  liable  for  the  same 
tort— 

(a)  It  shall  not  discharge  any  other  such  tort 
feasor  from  liability  luiless  its  terms  so  provide 
but  it  shall  reduce  the  claims  against  the  others 
in  the  amoimt  stipulated  by  the  release,  the  dis- 
missal or  the  covenant,  or  in  the  ainomit  of  the 
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consideration  paid  for  it  whichever  is  the  greater 

There  can  be  no  dispute  that  tlie  release,  marked  as 
Exhibit  "C",  by  its  terms  intends  to  release  no  one 
other  than  Evans.  Fuither,  there  can  be  no  dispute 
that  Appellee  has  received  no  payment  for  the  release. 
Hence,  Appellant's  entire  argiunent  is  premised  on 
the  asserted  applicability  of  the  language  "reduce  the 
clauns  against  tlie  others  in  the  amount  stipulated  by 
the  release."  But  a  review  of  the  Evans  release  shows 
it  contains  no  stipulation  as  to  the  amoimt  by  which 
Appellee's  claim  should  be  reduced  as  to  others  in- 
cluding Appellant.  On  the  contrary,  the  release  ex- 
pressly states  that  the  claim  against  others  is  not  to  be 
reduced,  through  the  language:  "This  release  does  not 
release  any  person  or  party  except  as  named  herein." 
The  amount  of  $40,000  is  recited  to  be  the  considera- 
tion which  Appellee  is  entitled  to  receive  from  Evans. 
This  is  a  far  different  thing  from  a  stipulation  by  the 
parties  to  the  release  that  Appellee's  claim  against 
others  is  to  be  automatically  reduced  in  such  amount. 

The  word  "stipulation"  is  synonymous  with  the 
word  "agreement".  (See  Webster's  Second  Un- 
abridged Dictionary.)  A  mere  recital  by  a  releasor  of 
consideration  intended  to  be  received  foi-  a  release 
(note  that  the  release  does  not  even  recite  that  the 
consideration  has  been  received)  is  not  an  "agree- 
ment" between  the  parties  to  the  release  that  the  re- 
leasor's claims  against  othei-s  shall  be  automatically  re- 
duced in  a  fixed  amount  on  execution  of  the  release 
and  regardless  of  subsequent  payment. 
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The  statute  obviously  was  designed  to  permit  a  tort 
claimant  with  a  claim  of  an  imliqui  dated  amount  to 
agree  with  one  of  several  tort-feasors  obligated  for  the 
tort  that  his  release  should  operate  as  a  partial  dis- 
charge of  the  overall  liability  for  a  fixed  amount, 
which  might  be  requested  by  the  released  party  where 
the  consideration  given  might  be  less.  For  example, 
this  may  occur  in  a  case  of  disputed  liability  where 
the  released  party  may  request  and  obtain  express 
agreement  that  he  should  be  free  to  a  fixed  extent 
from  potential  claims  of  indemnity  of  another,  in  re- 
turn for  a  small  consideration.  It  should  not  be  inter- 
preted as  requiring  extinguishment  of  the  tort  claim 
to  the  extent  of  consideration  recited  which  has  not 
been  paid  or  acknowledged  received,  and  where  the 
parties  to  the  release  have  not  stipulated  to  a  fixed 
reduction  of  the  claim  against  others.  Such  a  con- 
stiiiction  w^ould  fly  in  the  teeth  of  all  judicial  con- 
struction as  to  the  effect  of  a  release  of  a  joint  obhgor,. 
holding  in  substance  that  the  obligation  is  extinguished 
t-o  the  extent  of  payment  received  on  the  consideration, 
miless  the  parties  evidence  a  contrary  intent.  It  would 
also  render  the  provision  in  the  release  that  the  release 
should  not  release  a  third  party  meaningless. 

See  for  instance  Lovefro  v.  Steers,  234  C.A.2d  461 
(1965);  Bank  of  America  v.  Biier,  47  C.A.2d  102 
(1941). 
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2.  Under  Common  Law,  a  Release  of  a  Joint  Tort-Feasor  Constitutes 
No  Bar  to  Action  Against  the  Other,  Where  No  Compensation 
Has  Been  Paid. 

It  is  stipulated  in  the  agreement  statement  of  facts 
tliat  Appellee  has  received  no  payment  imder  the 
release,  so  the  entire  debt  is  still  remaining  and  Ap- 
pellant's obligation  has  not  been  reduced  by  one 
penny. 

Even  when  dealing  with  releases  in  tort  actions,  the 
cases  hold  that  such  releases  do  not  bar  recovery 
against  one  who  was  jointly  liable  where  no  payment 
has  been  made.  Typical  of  the  holding  in  these  cases 
is  the  following  language  in  Shea  v.  City  of  Sam,  Ber- 
nardino,  7  Cal.2d  288  (1944)  : 

"The  discontinuance  as  to  one  tort-feasor,  of 
an  action  brought  against  several  tort-feasors,  no 
satisfaction  having  been  received,  does  not  release 
the  others."  (7  C.  2d  694) 

Or,  even  more  pertinent  is  the  following  language  in 
Commercial  Transfer  v.  Daigh  <fc  Stewart,  33  C.A.  2d 
370  (1939) : 

"It  is  the  fact  of  compensation  for  the  wi*ong 
complained  of  that  operates  as  a.  release  of  the 
remaining  joint  tort-feasors,  not  the  mere  discon- 
tinuance as  to  one  of  them  without  satisfaction 
having  been  given  ..."  (33  C.A.  2d  373) 

See  also  Cf.  Oil  Tool  Exchange  v.  Schuh  (1944),  67 
C.A.  2d  288,  153  P.  2d  976;  Key  v.  Caldwell  (1940), 
39  C.A.  2d  698,  104  P.  2d  87;  Savia  v.  Moorehead 
(1948),  83  C.A.  2d  147, 188  P.  2d  260.  Similarly,  in  the 
case  at  bar.  Appellee  has  received  no  compensation  for 
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the  release  and,  based  on  the  above  authority,  it  is 
free  to  pursue  its  action  against  Appellant. 

3.  No  Justification  Is  Presented  to  Support  the  Construction  of 
Section  877  Now  Urged  by  Appellant;  It  Would  Simply  Produce 
an  Unintended  Windfall,  and  Interfere  With  the  Right  of  Parties  to 
Settle  Their  Differences  Amicably  Before  Trial. 

The  only  justification  advanced  by  Appellant  for  his 
argviment  that  Section  877  precludes  recovery  is  the 
threat  of  possible  double  recovery  for  Appellee  and 
double  lia])ility  against  Appellant.  This  justification 
will  not  stand  the  test  of  analysis. 

Appellee's  claim  in  indemnity  against  either  Evans 
or  Appellant  must  be  reduced  by  the  actual  payment 
received  from  either.  Cf.  Lovetro  v.  Steers  (1965),  234 
C.A.  2d  461,  4:17;  French  v.  McCarthy  (1899),  125  Cal. 
508;  Laurenzi  v.  Vrmiigmi  (1945),  25  C.  2d  806,  155 
P.  2d  633;  Magee  v.  Wyeth  Laboratories  (1963),  214 
C.A.  2d  340,  358-359.  To  the  extent  that  Appellee 
recovers  payment  on  a  judgment  against  Appellant, 
it  camiot  recover  on  its  release  from  Evans  under 
the  common  law  nile  that  payment  from  one  joint  or 
several  debtors  works  a  pro  tanto  release  of  the  other. 
Thus,  the  threat  which  Appellant  poses  is  nonexistent 
and  there  is  no  justification  in  law  or  in  equity  to 
deny  recovery  to  Appellee  because  of  its  release  of 
Evans. 

The  law  should  be  construed  in  a  mannei'  which  fos- 
ters the  amicable  settlement  of  disputes  before  judg- 
ment. It  would  result  in  extreme  hardship  if  a  party 
to  litigation  were  prevented  from  settling  his  case 
against  one  defendant  desiring  settlement  for  fear 
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that  consideration  recited,  but  may  not  be  collectible, 
would  to  that  extent  discharge  the  liability  of  another. 
The  case  at  bar  should  be  treated  in  the  same  manner 
as  if  Erickson  had  obtained  a  judgment  against  both 
Appellant  and  EVans,  in  which  case  their  jomt 
liability  to  Erickson  would  only  be  discharged  to  the 
extent  of  payment  of  such  judgment. 


CONCLUSION 

For  the  reasons  set  forth  above,  it  is  respectfully 
submitted  that  the  judgment  of  the  trial  Court  should 
be  affirmed. 

Dated,  San  Francisco,  California, 
May  24,  1968. 

CooLEY,  CrowijEy,  Gaither, 

GrODWARD,  CaSTRO  &  HuDDLESON, 

Thomas  A.  H.  Hartwell, 
Paul  A.  Renne, 

Attorneys  for  Appellee. 
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SUMMARY  OF  ARGUMENT 
Appellant  does  not  argue  that  the  right  to  implied 
indemnity  does  not  exist  as  a  principle  of  law  nor 
that  recovery  should  not  be  allowed  where  the  facts 
support  a  decision  that  such  indemnity  is  equitable 
and  just.  Rather,  appellant  argues  that  under  the 
facts  set  forth  in  the  agreed  statement,  appellee's 
right  to  indemnity  is  not  established  and  that  the 
lower  court  was  in  error  in  granting  judgment  in 
favor  of  appellee. 

It   is  noteworthy   that   appellee   does   not   discuss 
the  facts  of  the  cases  cited  by  it  in  its  reply  brief  j 


hut  rather,  discusses  general  principles  that  have  been 
employed  by  courts  in  deciding  implied  indenmity 
cases.  Neither  does  appellee  discuss  or  point  out  in 
what  mamier  the  facts  of  the  cases  cited  Ijy  it  are 
analogous  to  the  facts  set  forth  in  the  agreed  state^ 
ment.  Appellee  gives  the  impression  that  the  specific 
facts  of  the  cases  cited  by  it  are  not  of  significance. 
In  doing  so,  appellee  eliminates  the  necessity  of  mak- 
ing the  fundamental  inquiry,  that  recovery  be  equit- 
able and  just,  and  substitutes  an  algebraic  formula. 


ARGUMENT 

APPELLEE  ARGUES  THAT  ITS  LIABILITY  WAS  IN  SOME  WAY 
PREDICATED  ON  APPELLANT'S  NEGLIGENCE,  BUT  WHERE 
ARE  THE  FACTS? 

A  classic  example  of  the  technique  employed  by 
appellee  appears  at  page  13  of  its  reply  brief.  Ap- 
pellee states  as  follows: 

"Similarly,  to  the  extent  Evans  was  required 
to  pay  because  of  Appellant's  failure  to  place  the 
elevator  in  working  condition  and  to  properly 
service  and  inspect  it,  Evans  would  have  a  right 
to  indemnification  based  on  Appellant's  breach 
of  its  agreement." 

In  order  for  this  statement  to  have  any  relevance 
to  this  case,  one  must  fii'st  assume  that  Evans'  lia- 
l:)ility  to  the  plaintiff  is  based  or  predicated  on  appel- 
lant's negligence  and  not  on  Evans'  own  negligence. 
Howevei',  in  its  amended  complaint,  appellee  alleges 
negligence  in  the  operation  and  control  of  the  eleva- 
tor, as  well  as  in  maintenance  (Tr,  52).  One  thing  is 


for  certain,  and  that  is  that  appellant  had  nothing  to 
do  with  the  operation  or  control  of  the  elevator.  What 
facts  are  there  that  would  support  a  conclusion  that 
appellee's  liability  was  predicated  on  appellant's  neg- 
ligence rather  than  Evans'  negligence  in  the  opera- 
tion or  control  of  the  elevator?  Since  appellee  cannot 
point  to  any  act  or  omission  on  the  part  of  appellant 
that  resulted  in  appellee's  being  found  liable,  ap- 
pellee skirts  the  problem  by  phrasing  its  arguments 
in  a  manner  that  just  assumes  they  exist. 

Another  example  appears  at  page  18  of  appellee's 
reply  brief,  where  appellee  states  as  follows: 

"Reasonable  men  could  only  assume  that  such 
examinations  were  to  be  made  for  the  purpose  of 
ascertaining  the  existence  or  non-existence  of  de- 
fects or  potential  defects.  Whether  or  not  ap- 
pellant then  had  to  make  the  necessary  repairs 
revealed  by  the  examination  is  irrelevant;  he 
clearly  had  an  obligation  to  advise  Evans  of  the 
necessity  of  such  repairs." 

What  repairs  is  appellee  talking  about?  What  evi- 
dence is  there  that  appellant  discovered  some  defect 
and  neglected  to  tell  Evans  about  it?  As  is  pointed 
out  iji  appellant's  opening  brief,  it  is  just  as  plau- 
sible for  appellant  to  argue  that  appellee's  liability 
was  predicated  on  its  failure  to  notify  Evans  of  a 
latent  defect  which  was  known  to  exist,  and  that 
appellant's  liability  was  predicated  on  a  failure  to 
discover  it.  One  argimient  is  just  as  good  as  the  other 
as  neither  is  supported  by  the  evidence. 

Appellee's  entii'e  argimient  leased  on  a  theory  of 
recovery  as  third  party  beneficiary  assumes  that  the 


accident  was  caused  solely  by  some  act  or  omission 
on  the  part  of  appellant.  This  same  assumption  is 
made  throughout  appellee's  argiunent  concerning  non- 
contractual implied  indenmity. 

Appellee  cites  Otis  Elevator  Co.  v.  Maryland  Cas- 
ualty Co.  (1934),  95  Colo.  99,  33  Pac.  2d  974,  and 
asserts  that  this  ease  is  "closely  analogous  to  the  case 
at  bar"  (Appellee's  Reply  Brief,  p.  23).  Appellee  does 
not  allege  that  the  facts  are  closely  analogous  because 
upon  reading  the  Otis  Elevator  Co.  case,  supra,  it 
is  apparent  that  the  facts  are  not  analogous.  Among 
other  things,  the  property  owner  in  the  Otis  Elevator 
Co.  case  was  in  possession  of  the  elevator  and  em- 
ployed the  elevator  company  to  construct,  repair  and 
maintain  the  elevator.  As  a  result  of  defective  con- 
struction, the  hoisting  cables  of  the  elevator  pulled 
out  from  their  anchors  on  the  cage  of  the  elevator, 
and  the  safety  devices  also  failed  to  work.  The  ele- 
vator fell  and  various  people  were  injured.  The  in- 
surance company  for  the  property  owner  paid  vari- 
ous claims  and  then  sued  the  elevator  company  for 
indemnification.  The  trial  court  found  for  the  in- 
surance company  and  the  elevator  company  ap- 
pealed. Among  other  things,  the  appellate  court 
found  that,  "Under  the  contract  of  employment  with 
its  implied  warranties.  Oil  Exchange  Building  had 
the  right  to  recover  from  Otis  for  its  negligence  as 
the  primary  cause  of  the  accident."  (33  Pac.  2d  978). 

Appellee  does  not  discuss  the  facts  of  the  Otis  Ele- 
vator Co.  case,  supra.  It  asks  this  court  to  assume 
that  the  case  is  analogous  and  that  the  result  should 
be  the  same. 


At  page  23  of  appellee's  reply  brief,  appellee  cites 
Prosser,  Lmv  of  Torts  (3rd  Ed.  1964),  Section  48, 
at  page  280,  as  follows: 

"Again,  it  is  quite  generally  agreed  that  there 
may  be  indeimiity  iii  favor  of  one  who  was  under 
only  a  secondary  duty  where  another  was  pri- 
marily responsible,  as  where  ...  an  owner  of  land 
held  liable  for  ttijury  received  upon  it  sued  the 
ivrongdoer  wJio  created  the  hazard."  (Emphasis 
added) . 

Then  appellee  states,  "This  is  exactly  the  situa- 
tion in  this  case."  (Emphasis  added). 

Where  is  the  evidence  that  appellant  created  any 
hazard  ? 

Why  nnist  this  court  assume,  as  appellee  insists, 
that  appellant  created  a  hazard  and  appellee  was 
liable  solely  as  the  result  of  this  hazard  ?  Why  nuist 
this  coui't  assmne,  as  the  lower  court  has  done,  that 
whatever  caused  the  accident  was  the  primary  fault 
of  appellant  and  the  liability  of  appellee  was  only 
secondary.''  Why  should  this  court  assume  or  infer, 
as  urged  by  appellee  and  as  was  done  by  the  trial 
court,  that  the  gravity  of  appellant's  fault  is  serious, 
such  as  the  failure  to  warn  of  a  dangerous  defect 
in  the  elevator  which  was  known  to  appellant,  rather 
than  something  far  less  serious  such  as  the  failiu'e 
to  detect  a  hidden  defect  of  a  type  which  an  inspec- 
tion, if  made  with  due  care,  would  still  disclose? 

Why  is  it  reasonable  to  assmne  or  infer  that  the 
gi'avity  of  fault  of  appellee's  insureds  is  so  slight  as 
to  be  almost  nonexistent  liability  as  a  matter  of  law 


for  the  safe  operation  of  the  elevator?  Why  is  this 
assumption  or  inference  more  correct  and  proper 
than  an  assmnption  or  inference  that  appellee's  in- 
sureds' liability  was  predicated  on  their  failure  to 
warn  Evans  of  a  known  latent  dangerous  defect*? 

It  is  respectfully  submitted  tliat  these  questions 
cannot  be  answered  from  the  evidence  set  forth  in  the 
Agreed  Statement  of  Facts  and  which  was  the  only 
evidence  before  the  trial  court. 


CONCLUSION 

What  the  appellee  is  really  arguing,  and  the  actual 
result  of  the  decision  of  the  lower  court,  is  that  in 
all  cases  where  the  lessor  and  ownei'  of  a  building 
and  an  elevator  company  which  is  servicing  the  ele- 
vator under  an  inspection  service  contract  are  found 
jointly  liable  as  the  result  of  an  accident  occuiTing  on 
the  elevator,  the  lessor  and  property  owner  is  en- 
titled to  indenmity  from  the  elevator  company;  and 
that  this  result  should  be  reached  regardless  of  the 
absence  of  evidence  of  any  causal  connection  between 
the  negligence  of  the  elevator  company  and  the  lia- 
l)ility  of  the  property  owner  and  regardless  of  the 
lack  of  any  evidence  indicating  a  disparity  of  the 
gravity  of  the  acts  or  omissions  of  each.  Appellee 
argues,  and  the  lower  court  has,  in  effect,  decided, 
that  e(iuity  and  justice  do  not  requii-e  an  analysis 
and  comparison  of  the  seriousness  of  the  acts  or 
omissions  of  the  parties  or  of  the  legal  duties  each 
violated;  but  rather,  only  requii-es  a  determination 


of  the  general  status  or  relationship  each  party  had 
with  respect  to  the  elevator.  If  one  party  is  an  ele- 
vator company  servicing  the  elevator  under  an  in- 
spection service  contract  with  the  tenant,  and  the 
other  party  is  the  owner  and  lessor  of  the  property, 
then  the  property  owner  is  entitled  to  indenmity,  and 
whatever  facts  are  otherwise  necessary  to  support 
this  result  may  be  assumed  or  inferred  from  the  gen- 
eral circumstances. 

Wherefore,   it  is  respectfully   submitted   that   the 
judgment  of  the  trial  court,  should  be  reversed. 

Dated,  Sacramento,  California, 
July  18,  1968. 

Respectfully  submitted, 

Joseph  P.  Van  Den  Berg, 
Attorney  for  Appellant. 


Certificate  of  Attorney 

I  certify  that,  in  connection  with  the  preparation 
of  this  brief,  I  have  examined  Rules  18  and  19 
of  the  United  States  Court  of  Appeals  for  the  Ninth 
Circuit,  and  that,  in  my  opriiion,  the  foregoing  brief 
is  in  full  compliance  Avith  those  rules. 

Joseph  P.  Van  Den  Berg, 
Attorney. 


/ 

No.    22406 


¥ 


IN  THE   UNITED  STATES   COURT   OF  APPEALS 
FOR   THE   NINTH   CIRCUIT 


CLINTON  H.     MITCHELL  and 

CLINTON   MITCHELL  FOUNDATION, 


Appellants 


FILED 


R.    A.     RIDDELL,   District 

Director  of  Internal  Revenue, 

and  FEB  2  1  1968 


UNITED   STATES   OF  AMERICA, 

Appellees 


WM.  B.  LUCK,  CLERK 


ON  APPEAL  FROM 

THE   ORDERS   OF    THE   UNITED   STATES   DISTRICT    COURT 

FOR   THE   CENTRAL  DISTRICT   OF    CALIFORNIA 


BRIEF   FOR   THE  APPELLEES 


MITCHELL  ROGOVIN, 

Assistant  Attorney  General. 

MEYER   ROTHWACKS, 
ROBERT   N.    ANDERSON, 
ANN   E.     BELANGER, 
Attorneys, 

Department  of  Justice, 
Washington,    D.    C    20530. 


Of  Counsel: 


WM.     MATTHEW  BYRNE,    JR.  , 
United  States  Attorney. 

JERRY  R.     STERN, 

Assistant  United  States  Attorney. 


No.    22406 


IN  THE    UNITED   STATES   COURT   OF   APPEALS 
FOR   THE   NINTH  CIRCUIT 


CLINTON  H.     MITCHELL  and 

CLINTON   MITCHELL  FOUNDATION, 

Appellants 

V. 

R.    A.     RIDDELL,    District 

Director  of  Internal  Revenue, 

and 

UNITED  STATES   OF  AMERICA, 

Appellees 


ON  APPEAL  FROM 

THE   ORDERS   OF    THE   UNITED   STATES   DISTRICT   COURT 

FOR    THE   CENTRAL  DISTRICT   OF    CALIFORNIA 


BRIEF   FOR   THE  APPELLEES 


MITCHELL  ROGOVIN, 

Assistant  Attorney  General. 

MEYER   ROTHWACKS, 
ROBERT   N.    ANDERSON, 
ANN   E.     BELANGER, 
Attorneys, 

Department  of  Justice, 
Washington,    D.    C.    20530. 


Of  Counsel: 

WM.     MATTHEW   BYRNE,    JR.  , 
United  States  Attorney. 

JERRY  R.     STERN, 

Assistant  United  States  Attorney. 


INDEX 

Page 

OPINION  BELOW  1 

JURISDICTION  2 

QUESTION   PRESENTED  2 

STATUTES   INVOLVED  2 

STATEMENT  3 

SUMMARY  OF  ARGUMENT  7 

ARGUMENT  8 

THE  DISTRICT    COURT    CORRECTLY   DETER- 
MINED THAT    CLINTON   H.     MITCHELL'S  AND 
THE   CLINTON   MITCHELL  FOUNDATION'S 
MOTION  FOR   SUMMARY   JUDGMENT    MUST 
BE   DENIED   SINCE   THEY   WERE   SEEKING   TO 
OBTAIN  THROUGH   THE   INSTRUMENTALITY 
OF   THAT    MOTION  A   DECLARATORY   JUDG- 
MENT   DETERMINING   THAT   THE   FOUNDATION 
QUALIFIES  AS  A   TAX-EXEMPT   ORGANIZATION 
FOR   FEDERAL   TAX    PURPOSES,   A   RESULT 
INTERDICTED  BY   SECTION   2201  OF  28  U.  S.  C.  8 

CONCLUSION  15 

CERTIFICATE  16 

CITATIONS 

Cases: 


Aetna  Life  Ins.    Co.    v.    Haworth, 

300  U.S.    227  12 

Aralac,   Inc.   v.    Hat  Corp.    of  America, 

166  F. 2d  286  10,    12 

Carmichael  v.    United  States, 

245  F. 2d  676  11 

England  v.    United  States, 

164F.Supp.    322,   affirmed,   261  F.  2d  455  12 

England  v.    United  States, 

261  F.  2d  455  U 


Page 

JoUes  Foundation  v.  Moysey, 

250  F.2d  166  10,  11,  12,  13 

Kyron  Foundation,   Inc.    v.    Dunlap, 

110  F.  Supp.    428  11 

Martin  v.   Andrews, 

238  F. 2d  552  11 

Mayer  v.    Wright, 

251  F. 2d  178  11 

Noland  v.    Westover, 

172  F.  2d  614  11 

Snyder  v.    Marks, 

109  U. S.    189  13 

Sweeney  v.    United  States, 

285  F. 2d  444  11 

United  States  v.    Sherwood, 

312  U. S.    584  14 

United  States  v.    Teitelbaum, 

342  F. 2d  672  11 

Wilson  V.  Wilson, 

141  F. 2d  599  11 

Statutes: 

Internal  Revenue  Code  of  1954: 

Sec.  7422  (26  U.S.  C.  1964  ed.  ,  Sec.  7422)   2,  3,  12,  13 
Sec.  7423  (26  U.S.  C.  1964  ed.  ,  Sec. 7423)     3,  12,  13 

28  U.S.C,  Sec.  2201  2,  5,  6,  7,  8,  9,  10,  11,  12 

Miscellaneous: 

Internal  Revenue  Service  Publication  No.    183, 

revised  September,    1954,    p.    36,022  14 


11 


IN  THE    UNITED   STATES   COURT   OF  APPEALS 
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CLINTON   MITCHELL  FOUNDATION, 

Appellants 

V. 

R.    A.     RIDDELL,    District 

Director  of  Internal  Revenue 

and 

UNITED   STATES   OF  AMERICA, 

Appellees 


ON  APPEAL  FROM 

THE  ORDERS   OF    THE   UNITED   STATES   DISTRICT    COURT 

FOR   THE   CENTRAL  DISTRICT   OF   CALIFORNIA 


BRIEF   FOR   THE  APPELLEES 


OPINION  BELOW 
The  District  Court's  order  denying  the  appellants'  motion 
for  summary  judgment  (I-R.    56-57)  Jl'   and  its  order  granting  the 
Government's  motion  to  dismiss  (I-R.    58-62)  are  not  officially 
reported. 


W  "I-R.  "  and  "II-R.  "  references  are  to  Vols.    1  and  2  of  the 

~  record  on  appeal. 


JURISDICTION 

This  appeal  relates  to  federal  income  taxes  in  that  the 
appellants  seek  to  secure  a  declaratory  judgment  decreeing  that 
the  Clinton  Mitchell  Foundation  qualifies  as  a  tax-exempt  organiza- 
tion.    On  October  5,    1967,    the  District  Court  entered  an  order 
denying  appellants'  motion  for  summary  judgment  and  an  order 
granting  the  Government's  motion  to  dismiss  the  action.     Within 
sixty  days  thereafter,    on  October  25,    1967,    appellants  filed  their 
notice  of  appeal.     Jurisdiction  is  conferred  on  this  Court  by  28 
U.S.  C.  ,   Section  1291. 

QUESTION   PRESENTED 

Whether  under  the  circumstances  of  this  case  the  appellants 
are  entitled  to  a  declaratory  judgment  under  Section  2201  of  28 
U.S.  C.    determining  that  the  Clinton  Mitchell  Foundation  qualifies 
as  a  tax-exempt  organization  for  federal  tax. 

STATUTES   INVOLVED 
28  U.S.  C.  : 

§  2201.       Creation  of  remedy. 

In  a  case  of  actual  controversy  within  its  juris- 
diction,   except  with  respect  to  Federal  taxes,    any  court 
of  the  United  States,    upon  the  filing  of  an  appropriate 
pleading,    may  declare  the  rights  and  other  legal  rela- 
tions of  any  interested  party  seeking  such  declaration, 
whether  or  not  further  relief  is  or  could  be  sought. 
Any  such  declaration  shall  have  the  force  and  effect  of 
a  final  judgment  or  decree  and  shall  be  reviewable  as 
such. 

Internal  Revenue  Code  of  1954: 

SEC.  7422  [as  amended  by  Sec.  3(a),  Act  of  November  2, 
1966,  P.  L.  89-713,  80  Stat.  1107].  CIVIL  ACTIONS 
FOR   REFUND. 


(f)  Limitation  on  Right  of  Action  for  Refund.  -- 

(1)      General  rule.  --A  suit  or  proceeding 
referred  to  in  subsection  (a)  may  be  maintained 
only  against  the  United  States  and  not  against  any 
officer  or  employee  of  the  United  States  (or  former 
officer  or  employee)  or  his  personal  representative. 
Such  suit  or  proceeding  may  be  maintained  against 
the  United  States  notwithstanding  the  provisions  of 
section  2502  of  title  28  of  the  United  States  Code 
(relating  to  aliens'  privilege  to  sue). 


(26U.S.  C.    1964  ed.,    Sec.    7422.) 

SEC.    7423.       REPAYMENTS    TO  OFFICERS   OR   EMPLOY- 
EES. 

The  Secretary  or  his  delegate,    subject  to  regula- 
tions prescribed  by  the  Secretary  or  his  delegate,    is  auth- 
orized to  repay-- 

(1)  Collections  recovered.  --To  any 
officer  or  employee  of  the  United  States  the  full 
amount  of  such  sums  of  money  as  may  be  recovered 
against  him  in  any  court,    for  any  internal  revenue 
taxes  collected  by  him,    with  the  cost  and  expense 

of  suit;    also 

(2)  Damages  and  costs.  --All  damages 

and  costs  recovered  against  any  officer  or  employee 
of  the  United  States  in  any  suit  brought  against  him 
by  reason  of  anything  done  in  the  due  performance 
of  his  official  duty  under  this  title. 

(26U.S.  C.    1964  ed.,    Sec.    7423.) 

STATEMENT 
The  appellant  Clinton  H.    Mitchell  is  the  creator  and  con- 
trolling trustee  of  the  Clinton  Mitchell  Foundation  and  is  empowered 
to  represent  such  foundation.     (I-R.    2,    32,    50-51.) 

On  April  14,    1967,    Clinton  H.    Mitchell  filed  a  complaint 
(I-R.    2-5)  in  the  court  below  setting  forth  two  causes  of  action. 

3. 


The  first  sought  to  recover  the  sum  of  $10  with  interest  alleged  to 
have  been  overpaid  by  the  Clinton  Mitchell  Foundation.     The  pay- 
ment of  this  sum  was  made  voluntarily  (I-R.    60)  and  it  was  pur- 
portedly tendered  "as  partial  payment  on  any  tax  for  which  you 
may  hold  us  accountable"  (see  letter  dated  May  17,    1966  (I-R.    13)). 
The  payment  of  $10  was  apparently  made  in  anticipation  of  possible 
future  assessments  of  the  Internal  Revenue  Service,    and  was 
clearly  not  made  in  payment  of  a  then  existing  liability.     (I-R.    52.  ) 
By  his  second  cause  of  action  the  appellant  Mitchell  sought  to 
obtain  what  amounts  to  a  declaratory  judgment  decreeing  that  the 
Clinton  Mitchell  Foundation  qualifies  as  a  tax-exempt  organization. 
On  July  14,    1967,    the  Government  filed  a  motion  to  dismiss 
(I-R.    8-15)  Mitchell's  complaint  on  the  grounds  of  (1)  lack  of  juris- 
diction over  the  subject  matter;    (2)  lack  of  jurisdiction  over  the 

defendant,    R.   A.    Riddell,   District  Director,    Internal  Revenue 

2/ 
Service  — '  ;     (3)  failure  to  state  a  claim  upon  which  relief  may  be 

granted;    and  (4)  lack  of  jurisdiction  over  the  plaintiff.     Thereupon 

Clinton  H.    Mitchell  filed  a  notice  of  opposition  and  an  opposition 

to  the  Government's  motion  to  dismiss  (I-R.    16-17,    19-30)  and  a 

hearing  on  the  motion  took  place  on  August  14,    1967. 

At  the  above  referred  to  hearing  it  was  established  that 

this  action  seeking  a  refund  of  $10  purportedly  paid  as  federal  taxes 

was  in  the  nature  of  an  action  for  declaratory  judgment  which  action 


2_l  At  the  time  of  the  commencement  of  this  action  Mr.     Riddell 

had  ceased  to  be  District  Director  of  Internal  Revenue  and 
had  retired  from  such  position  and  the  service  of  the  Government. 
(I-R.    58.  ) 


is  interdicted  by  28  U.S.  C.  ,    Section  2201.     (II-R.    3.)    Accordingly, 
the  trial  court  dismissed  the  action  on  the  condition  that  the  Govern- 
ment refund  to  Clinton  H.    Mitchell,    the  sum  of  $10.     In  this  regard 
the  Internal  Revenue  Service  was  contacted  and  instructed  to  comply 
with  the  order.     (II-R.    14.  ) 

Following  this  hearing  and  as  a  result  thereof,    the  court 
below  on  August  25,    1967,    approved  a  stipulation  between  the  parties 
that  the  Clinton  Mitchell  Foundation  may  be  joined  with  Clinton  H. 
Mitchell  as  plaintiff.     This  joinder  took  place  on  a  showing  that 
Clinton  H.    Mitchell  was  the  real  party  in  interest.     (I-R.    32.  ) 

In  the  meantime  and  before  the  $10  could  be  refunded  to 
him,    Clinton  H.    Mitchell  and  the  Clinton  Mitchell  Foundation  filed 
on  September  13,    1967,    a  document  entitled  "Plaintiff's  Motion  for 
Summary  Judgment  and  Mandate"  (I-R.    33-36)  wherein  they  prayed 
the  court  to  "approve  this  motion:    that  his  charitable  foundation 
be  held  tax  exempt  for  herein  period,    and  that  such  condition 
continue  to  apply  during  such  time  as  he  remain  in  compliance  with 
pertinent  and  applicable  codes  and  laws"  (I-R.    35-36).     To  this 
motion  the  Government  filed  an  opposition  (I-R.    37-40)  setting  forth 
among  other  things  that  "this  action,   for  the  refund  of  Federal  taxes 
in  the  amount  of  $10.  00,    is  in  the  nature  of  an  action  for  declaratory 
judgment,    which  action  is  interdicted  by  Title  28,    U.S.  C.  ,    §2201" 
(I-R.    39). 

Thereafter,    or  on  September  29,    1967,    the  parties  entered 
into  a  stipulation  which  after  reciting  that  the  plaintiffs  had  brought 
the  instant  action  for  a  refund  of  federal  taxes  in  the  amount  of 

5. 


$10,    "which  amount  is  not,    and  never  has  been,    the  subject  matter 
of  an  assessment  against  the  plaintiffs,    either  individually  or 
jointly"  and  that  "the  defendant  has  agreed  to  refund  to  plaintiff 
Clinton  Mitchell"  such  sum  "receipt  of  which  amount  is  hereby 
acknowledged  by  said  plaintiff"  then  provided:     "l.     Plaintiff  Clinton 
Mitchell  has  been  refunded  the  amount  of  ten  and  no/ 100  dollars 
($10.  00)  referred  to  above;     2.     Plaintiffs  and  defendant  agree  that 
the  acceptance  of  said  amount  by  Clinton  H.    Mitchell  shall  not  be 
construed  to  preclude  a  later  assertion  that  the  Clinton  Mitchell 
Foundation  is  a  tax-exempt  organization;     3.     Plaintiffs  and  defend- 
ant agree  that  payment  of  said  amount  by  defendant  shall  not  be 
deemed  to  constitute  an  admission  that  the  Clinton  Mitchell  Founda- 
tion is  a  tax-exempt  organization.  "    (I-R.    52-53.  ) 

Thereafter,    or  on  October  5,    1967,   the  court  below  on  the 
basis  of  the  above  facts  and  proceedings  entered  an  order  denying 
the  plaintiffs    motion  for  summary  judgment,    stating  that  inasmuch 
as  the  plaintiffs  are  here  seeking  to  secure  declaratory  relief  with 
respect  to  taxes  which  is  not  permitted  by  Section  2201  of  28  U.  S.  C.  , 
their  motion  must  be  denied.      (I-R.    56-57.  )    On  the  same  day,    the 
court  below  entered  an  order  granting  the  Government's  motion  to 
dismiss,   noting  that  it  had  no  jurisdiction  of  the  subject  matter  of 
the  action  in  view  of  the  payment  of  the  sum  of  $10  to  Clinton  H. 
Mitchell  by  the  Government.     (I-R.    58-62.  )    Whereupon,    the  plain- 
tiffs below  appealed  to  this  Court.     (I-R.    63.  ) 


SUMMARY  OF   ARGUMENT 
The  sole  issue  remaining  in  this  action  is  whether  appellants 
are  entitled  to  a  declaratory  judgment  determining  that  the  Clinton 
Mitchell  Foundation  qualifies  as  a  tax-exempt  organization  for 
federal  tax  purposes.     It  is  clear  that  the  instant  action  is  "with 
respect  to  Federal  taxes"  and  accordingly  under  the  specific  terms 
of  Section  2201  of  28  U.  S.  C.  ,    the  courts  have  no  jurisdiction  to 
enter  declaratory  judgments.     Moreover,    even  if  Section  2201  per- 
mitted a  declaratory  judgment  in  some  tax  cases,   which  indisputably 
it  does  not  since  no  assessment  for  income  taxes  has  yet  been  levied 
against  the  Foundation,    there  is  no  "actual  controversy"  between 
the  appellants  and  the  Government  in  the  instant  case  as  is  required 
for  a  declaratory  judgment  under  Section  2201.     Accordingly,    since 
the  first  cause  of  action  set  forth  in  Clinton  H.    Mitchell's  complaint 
has  become  moot,    the  District  Court  properly  denied  his  and  the 
Clinton  Mitchell  Foundation's  motion  for  summary  judgment  which 
was  used  as  an  instrumentality  in  an  effort  to  obtain  the  prohibited 
declaratory  judgment  which  was  the  obvious  objective  of  Mitchell's 
second  cause  of  action  of  his  complaint. 


7. 


ARGUMENT 

THE   DISTRICT   COURT   CORRECTLY  DETER- 
MINED   THAT   CLINTON   H.    MITCHELL'S   AND 
THE   CLINTON   MITCHELL  FOUNDATION'S 
MOTION   FOR   SUMMARY   JUDGMENT   MUST  BE 
DENIED   SINCE    THEY   WERE   SEEKING    TO  OB- 
TAIN  THROUGH   THE    INSTRUMENTALITY  OF 
THAT   MOTION   A  DECLARATORY  JUDGMENT 
DETERMINING   THAT   THE   FOUNDATION  QUALI- 
FIES  AS   A   TAX-EXEMPT   ORGANIZATION   FOR 
FEDERAL   TAX   PURPOSES,    A   RESULT   INTER- 
DICTED  BY  SECTION   2201    OF    28    U.  S.  C. 

In  his  complaint  filed  in  the  court  below  in  this  case,    Clinton 
H.    Mitchell  sought,    first,    to  recover  the  sum  of  $10  and  interest 
thereon,    which  sum  he  had  voluntarily  paid  to  the  appellee  Riddell 
"as  partial  payment  on  any  tax  for  which  you  may  hold  us  account- 
able" (I-R.    13)  and,    second,    to  obtain  what  amounts  to  a  declaratory 
judgment  decreeing  that  the  Clinton  Mitchell  Foundation,    which  was 
created  by  him,    qualifies  as  a  tax-exempt  organization  for  federal 
tax  purposes.     After  the  commencement  of  this  action  and  a  hearing 
on  the  Government's  motion  to  dismiss  the  Government  voluntarily 
repaid  the  sum  of  $10  to  Mitchell.     A  stipulation  executed  by  the 
parties  hereto  subsequent  to  this  repayment  discloses  that  Mitchell 
admits  that  he  has  now  received  a  refund  of  the  $10;    that  he  has 
waived  any  statutory  interest  thereon;     and  that  such  payment  and 
receipt  will  have  no  effect  upon  any  subsequent  determination  con- 
cerning the  tax-exempt  status  or  lack  of  tax-exempt  status  of  the 
Clinton  Mitchell  Foundation,    if  such  subsequent  determination  in 
fact  be  made. 

In  its  order  of  October  5,    1967,    the  court  below  allowed  the 
Government's  motion  to  dismiss.     In  so  doing  the  court  properly 


pointed  out  (I-R.    60-61):    "it  is  clear  that  this  action  should  be 
dismissed  for  lack  of  jurisdiction  in  the  Court  over  the  subject 
matter  of  the  action  where,    as  here,    there  is  no  longer  pending 
before  the  Court  the  right  of  plaintiffs  to  recover  the  Ten  Dollars 
($10.  00)  heretofore  voluntarily  paid  by  plaintiffs  to  the  Internal 
Revenue  Service  plus  interest  thereon.     Plaintiffs  have  received 
such  Ten  Dollar  sum  and  have  waived  interest  thereon". 

From  the  foregoing  and  from  what  we  set  forth  below,    it  is 
clear  that  the  District  Court  properly  allowed  the  Government's 
miotion  to  dismiss.     It  is  obvious  that  the  complaint's  first  cause  of 
action  became  moot  and  is  no  longer  in  the  case. 

But  aside  from  the  original  claim  of  Mitchell  set  forth  in 
the  first  cause  of  action  of  his  complaint  seeking  a  refund  of  $10, 
which  claim  as  pointed  out  above  has  been  satisfied  by  the  voluntary 
payment  of  that  sum  to  him  by  the  Government,    Mitchell  in  accord- 
ance with  the  purport  of  his  second  cause  of  action  referred  to  above 
also  seeks  through  the  instrumentality  of  a  pleading  termed  "Plain- 
tiff's Motion  for  Summary  Judgment  and  Mandate"  what  amounts  to 
a  declaratory  judgment  under  Section  2201  of  28  U.  S.  C  ,    supra, 
decreeing  that  the  Clinton  Mitchell  Foundation  qualifies  as  a  tax- 
exempt  organization  for  tax  purposes.     Section  2201  reads: 

In  a  case  of  actual  controversy  within  its  juris- 
diction,   except  with  respect  to  Federal  taxes,    any 
court  of  the  United  States,    upon  the  filing  of  an  appro- 
priate pleading,    may  declare  the  rights  and  other  legal 
relations  of  any  interested  party  seeking  such  declara- 
tion,   whether  or  not  further  relief  is  or  could  be  sought. 
Any  such  declaration  shall  have  the  force  and  effect  of  a 
final  judgment  or  decree  and  shall  be  reviewable  as  such. 


But  it  is  clear  from  reading  the  above  statute  that  the  declaration 
with  respect  to  federal  taxes  which  Mr.    Mitchell  is  seeking  is 
expressly  interdicted  by  its  terms  and  that  the  District  Court  was 
correct  in  denying  his  and  the  Foundation's  motion  for  summary 
judgment  and  dismissing,    as  noted  above,    the  entire  action  on  the 
ground  that  the  court  now  had  no  jurisdiction  of  the  subject  matter 
of  his  suit.     Moreover,    it  appears  from  the  stipulation  of  the  parties, 
and  from  the  admissions  of  Mitchell  in  open  court,    that  no  assess- 
ment for  federal  income  taxes  has  ever  been  levied  against  the 
Foundation.      Therefore,    even  if  Section  2201  permitted  the  entering 
of  a  declaratory  judgment  in  some  tax  cases,    which  it  clearly  does 
not,    at  the  present  time,    no  "actual  controversy"  exists  between 
the  appellants  and  the  Government  as  required  for  a  declaratory 
judgment  under  Section  2201  of  28  U.  S.  C.    Aralac,    Inc.    v.    Hat  Corp. 
of  America,    166  F.  2d  286  (C.    A.    3d,    1948). 

The  issue  in  this  case  is  almost  identical  to  the  one  in  JoUes 
Foundation  V.    Moysey,    250  F.  2d  166  (C.    A.    2d,    1957).     In  that  case 
the  Foundation  brought  action  against  the  District  Director  of 
Internal  Revenue  for  an  order  that  the  District  Director  had  wrong- 
fully excluded  the  plaintiff  Foundation's  name  from  the  list  of  organ- 
izations entitled  to  the  privilege  of  exemption  from  federal  taxes. 
The  District  Court  dismissed  the  complaint  for  lack  of  jurisdiction 
and  the  Foundation  appealed.     The  Second  Circuit  stated  (p.    169): 

No  tax  has  been  assessed  against  the  Foundation 
or  even  threatened.     Thus  there  is  no  actual  controversy 
between  the  Foundation  and  the  District  Director. 

■J,        ^        -A, 
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*  =:-  *  the  Foundation's  action  is  "with  respect  to 
Federal  taxes.  "    In  this  field  the  courts  have  no 
jurisdiction  to  enter  declaratory  judgments.     Taylor 
V.    Allan,    10  Cir.  ,    1953,    204  F.  2d  485;    Noland  v. 
Westover,    9  Cir.  ,    1949,    172  F.  2d  614,    certiorari 
denied  337  U.S.    938,    69  S.    Ct.    1515,    93  L.    Ed.    1744; 
Wilson  V.    Wilson,    supra. 

In  addition  to  Noland  v.    Westover,    172  F.  2d  614  (1949), 
decided  by  this  Court  and  cited  by  the  Second  Circuit  in  the  above 
quotation,    see  also  two  other  decisions  of  this  Court,    namely, 
Mayer  v.    Wright,    251  F.  2d  178  (C.    A.    9th,    1958),    and  Martin  v. 
Andrews,    238  F.  2d  552  (C.   A.    9th,    1956).     Also  in  accord  with  the 
Second  Circuit's  observation  in  the   Jolles  case,    supra,    are: 
United  States  v.    Teitelbaum,    342  F.  2d  672  (C.    A.    7th,    1965); 
Sweeney  v.    United  States,    285  F.  2d  444  (Ct.    CI.  ,    1961);     England 
V.    United  States,    261  F.  2d  455  (C.    A.    7th,    1958);    Carmichael  v. 
United  States,    245  F.  2d  676  (C.   A.    5th,    1957);    Wilson  v.    Wilson, 
141  F.  2d  599  (C.    A.    4th,    1944);     Kyron  Foundation,    Inc.    v.    Dunlap, 
110  F.    Supp.    428  (C.  A.   D.  C.  ,    1952). 

In  reaching  its  conclusion  that  it  was  without  jurisdiction 

to  enter  a  declaratory  judgment  with  respect  to  the  exempt  status 

for  federal  tax  purposes  of  the  Foundation  involved  in  Jolles,    supra, 

the  Second  Circuit  also  noted  that  the  policy  behind  Section  2201, 

not  allowing  declaratory  judgments  with  respect  to  federal  tax 

matters,    is  sound.     The  court  stated  (p.    169): 

His  [the  Commissioner's]  duty  is  to  decide  whether 
the  particular  activities  submitted  to  him  justify 
exemption.     He  cannot  be  foreclosed  by  declaratory 
judgment  from  reviewing  the  purposes  and  activities 
of  applicants  for  exempt  status  when  and  as  they  are 
presented  to  him  for  decision.     The  Foundation's 
own  case  illustrates  the  situation.     In  1947  the  facts 
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warranted  exemption;     in  1952  a  changed  purpose 
brought  termination.     Its  history  and  activities  in 
1954  did  not  produce  any  change  of  ruling  but  the 
Foundation  may  still  avail  itself  of  the  right  to  show 
any  change  of  activities  and  again  seek  exemption. 
A  declaratory  judgment  upon  the  facts  here  set  forth 
would  serve  no  purpose.     (Emphasis  supplied.) 

In  the  instant  case,    taxpayers'  appeal  is  entirely  based  upon 

their  contention  that  Section  2201  of  28  U.  S.  C.  ,    and  Sections 

7422(f)(1)  and  7423  of  the  Internal  Revenue  Code  of  1954,    supra, 

are  unconstitutional.     A  declaratory  judgment,    authorized  by 

Section  2201  of  28  U.  S.  C.  ,    is  not  a  constitutional  right  as  taxpayers 

indicate,    but  a  procedural  remedy  created  by  statute.     Aetna  Life 

Ins.    Co.    V.    Haworth.    300  U.S.    227,    240  (1937);    Aralac,    Inc.    v. 

Hat  Corp.    of  America,    166  F.  2d  286  (C.    A.    3d,    1948).     In  England 

V.    United  States.    164  F.    Supp.    322  (E.D.    111.,    1958),    affirmed, 

261  F.  2d  455  (C.    A.    7th,    1958),    the  court  stated  (p.    323): 

Declaratory  judgments  are  a  creature  of 
statute  and,    therefore,    may  be  pursued  only  in  accord- 
ance with  the  provisions  of  that  statute.     Section  2201, 
Chapter  28  U.  S.  C.  A.  ,    makes  provision  for  declara- 
tory judgments. 

The  court  further  stated  (p.    324): 

The  plaintiffs  have  no  standing  to  proceed  under 
the  declaratory  judgment  act  since  that  act  specifically 
excludes  controversies  concerning  federal  taxes  and 
it  is  upon  a  claim  concerning  federal  taxes  that  this 
complaint  is  based. 

In  JoUes,    supra,    the  Foundation  there  involved  strenuously 

made  for  all  intents  and  purposes  the  same  argument  that  the 

appellants  are  making  here  with  respect  to  the  constitutionality  of 

Section  2201.     In  rejecting  this  contention  the  Second  Circuit  said 

(pp.    169-170): 
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The  Foundation  has  been  deprived  of  no  con- 
stitutional rights  despite  its  elaborate  arguments  to 
the  contrary.     If  a  tax  is  assessed  both  the  Foundation 
and  prospective  donors  are  afforded  appropriate  pro- 
cedural remedies  to  test  the  exempt  nature  of  the 
organization  upon  the  facts  as  they  then  may  exist. 


The  taxpayers  in  this  case  are  not  being  denied  judicial 

review  as  they  assert.     (Br.    5-6.  )    Sections  7422(f)(1)  and  7423 

of  the  1954  Code  in  no  way  deprive  a  taxpayer  of  any  redress  he 

may  have  for  any  alleged  wrong  to  him;    they  simply  state  that  his 

suit  shall  be  against  the  United  States  rather  than  the  officer, 

employee,   or  personal  representative  of  the  United  States  who 

personally  administered  the  law.     As  the  Court  pointed  out  in  JoUes 

Foundation  v.    Moysey.    supra  (p.    170),    if  a  tax  is  assessed  against 

the  Foundation,    appropriate  procedural  remedies  are  available  to 

test  the  exempt  nature  of  the  organization  upon  the  facts  as  they 

existed  at  the  time  the  tax  accrued.     In  an  analogous  situation  the 

Supreme  Court  long  ago  pointed  out  (Snyder  v.    Marks,    109  U.S. 

189  (1883)): 

The  remedy  of  a  suit  to  recover  back  the  tax  after 
it  is  paid  is  provided  by  statute,    and  a  suit  to  restrain 
its  collection  is  forbidden.     The  remedy  so  given  is 
exclusive,    and  no  other  remedy  can  be  substituted 
for  it.     Such  has  been  the  current  of  decisions  in  the 
circuit  courts  of  the  United  States,    and  we  are  satis- 
fied it  is  a  correct  view  of  the  law.     *  *  *    In  Cheatham 
V.    United  States,    92  U.  S.    85,    88,    and  again  in  State 
Railroad  Tax  Cases,    92  U.S.    575,    613,    it  was  said 
by  this  court,    that  the  system  prescribed  by  the  United 
States  in  regard  to  both  customs  duties  and  internal 
revenue  taxes,    of  stringent  measures,    not  judicial, 
to  collect  them,    with  appeals  to  specified  tribunals, 
and  suits  to  recover  back  moneys  illegally  exacted  was 
a  system  of  corrective  justice  intended  to  be  complete, 
and  enacted  under  the  right  belonging  to  the  govern- 
ment to  prescribe  the  conditions  on  which  it  would 
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subject  itself  to  the  judgment  of  the  courts  in  the 
collection  of  its  revenues. 

And  again  more  recently  in  United  States  v.    Sherwood,    312  U.  S. 
584,    586  (1941),    the  Court  observed: 

The  United  States,    as  sovereign,    is  immune 
from  suit  save  as  it  consents  to  be  sued^    United 
States  V.    Thompson,    98  Uo  S.    486;     United  States  v. 
Lee,    106  U.S.    196;     Kansas  v.    United  States.    204 
U.S.    331;     Minnesota  v.    United  States,    305  U.  S. 
382;     Keifer  &.  Keifer  v.    Reconstruction  Finance 
Corp.  ,    306  U.S.    381,    388;     United  States  v.    Shaw, 
309  U.S.    495  (see  cases  cited  in  The  Pesaro,    277 
F.    473,    474,    et  seq.  ),    and  the  terms  of  its  consent 
to  be  sued  in  any  court  define  that  court's  jurisdic- 
tion to  entertain  the  suit. 

The  procedures  applicable  currently  are  explicitly  set  forth 

in  Internal  Revenue  Service  Publication  No.    183  (formerly  Form 

1717),    revised  September,    1954,    p.    36,022: 

Appellate  Rights 

The  Internal  Revenue  Service  does  not  have 
the  final  word  as  to  whether  an  organization  is  exempt 
under  section  501  of  the  Internal  Revenue  Code  of 
1954  and  corresponding  provisions  of  prior  revenue 
laws.     Where  the  Service  denies  exemption  under 
section  501  of  the  Code  and  asserts  that  a  tax  is  owing, 
its  determination  may  be  appealed  to  one  of  several 
courts.     The  appeal  may  be  taken  either  by  the  organi- 
zation which  is  ruled  taxable,    rather  than  exempt,    or 
by  a  person  who  asserts  his  right  to  deduct  contribu- 
tions made.     In  either  event,    appeal  to  the  courts  may 
be  made  by  either  of  the  following  procedures:    The 
organization,    or  a  person  who  has  made  a  contribution 
to  an  organization  claiming  to  be  exempt  under  section 
501(c)(3),    may  pay  the  disputed  tax  liability  and  then 
bring  an  appropriate  suit  for  refund  in  a  United  States 
District  Court  or  in  the  United  States  Court  of  Claims. 
On  the  other  hand,    the  organization,    or  person  who 
has  made  the  contribution,    has  the  right  under  existing 
law  to  appeal  a  proposed  income  tax  deficiency  prior 
to  paying  the  tax,    in  which  case  an  appeal  is  taken  to 
the  Tax  Court  of  the  United  States.     In  the  event  of 
such  a  proposed  deficiency  (or  proposed  disallowance 
of  a  claim  for  refund),    the  taxpayer  has  the  usual 
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rights  of  informal  and  formal  conferences  in  the 
field  offices  of  the  Internal  Revenue  Service.     An 
adverse  decision  rendered  by  a  District  Court,    the 
Court  of  Claims,    or  the  Tax  Court  may  be  appealed 
to  a  higher  court  in  such  cases  as  in  other  tax  con- 
troversies. 

It  is  obvious  that  if  the  Internal  Revenue  Service  should 

undertake  to  assert  an  income  tax  against  the  Foundation  herein 

on  the  basis  it  is  not  tax  exempt  and  if  the  Foundation  follows  the 

procedure  outlined  above,    then  every  possible  right  accruing  to 

its  benefit  will  be  amply  protected. 

CONCLUSION 

For  the  reasons  stated  above,   the  orders  of  the  District 

Court  were  correct  and  should  be  affirmed. 

Respectfully  submitted, 

MITCHELL  ROGOVIN, 

Assistant  Attorney  General. 

MEYER   ROTHWACKS, 
ROBERT   N.    ANDERSON, 
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Attorneys, 

Department  of  Justice, 
Washington,    D.  C.    20530. 

Of  Counsel: 

WM.    MATTHEW   BYRNE,    JR.  , 
United  States  Attorney. 

JERRY   R.    STERN, 

Assistant  United  States  Attorney. 
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STATEMENT  OF  JURISDICTION 
Appellant  JOSEPH  K.  CHANDLER  filed  a  complaint 
inder  appellee  UNION  OIL  COMPANY  OF  CALIFORNIA  under  the 
'ederal  antitrust  laws,  specifically  under  Title  15,  U.S.C, 
lections  15  and  26,  being  part  of  an  act  of  the  Federal  Con- 
;ress  commonly  known  as  the  Sherman  and  Clayton  Acts  which  vests 
.n  the  District  Court  jurisdiction  of  suits  by  any  person 
.njured  in  his  business  or  property  by  reason  of  anything  for- 
lidden  in  the  antitrust  laws. 

The  plaintiff-appellant  appeals  from  an  Order  Denying 
[otlon  for  Preliminary  Injunction  filed  November  28,  1967. 
;ierks  REcord  at  113,  Chandler  v.  Union  Oil  Co.,  Docket  No. 
7961  (hereinafter  cited  as  R. )   The  courts  of  the  United  States 


ay  grant  injunctive  relief  under  the  antitrust  laws.   15 
.S.C.  Sec.  26  (1964).   Courts  of  Appeals  have  appellate 
urisdiction  of  interlocutory  orders  of  the  District  Courts 
f  the  United  States  refusing  injunctions,  as  follows: 
A.   The  court  of  appelas  shall  have  juris- 
diction of  appeals  from: 

(1)   Interlocutory  orders  of  the  District 
courts  of  the  United  States  ...  or  of  the  judges 
thereof,  granting,  continuing,  modifying,  refusing 
or  dissolving  injunctions,  or  refusing  to  dissolve  or 
modify  injunctions,   except  where  a  direct  review  may 
be  had  in  the  Supreme  Court  ..."   28  U-S.C.  Sec.  1292 
1964) 

STATEMENT  OF  THE  CASE 
A.   Statutes  Involved 

Appellant  invoked  Sections  One  and  Two  of  the  Sher- 
an  Act,  15  U.S_.C.  Sees.  11  S  2  (1964),  and  Sections  4  and  16  of 
he  Clayton  Act,  id..  Sees.  15  £  26,  in  seeking  (a)  a  permanent 
nj unction  preventing  UNION  OIL  COMPANY  from  cancelling  the 
ease  of  the  plaintiff  at  Grimmer  and  Durham  Roads,  Fremont, 
alifornia,  for  a  reasonable  period  of  time  following  the  ter- 
ination  of  this  proceeding,  and  from  leasing  said  service 
tation  to  anyone  other  than  plaintiff  for  a  reasonable  period 
f  time  following  the  termination  of  this  proceeding  (R.  9), 
nd  (b)  a  preliminary  injunction  restraining  appellee  from 
usting  appellant,  from  refusing  to  supply  gas  according  to  its 
upply  contract,  and  from  by  any  means  preventing  appellant 
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rom  selling  gasoline  to  the  public  (R.  15-16). 
Section  4  of  the  Clayton  Act  states : 

"Any  person  who  shall  be  injured  in  his 
business  or  property  by  reason  of  anything  for- 
bidden in  the  antitrust  laws  may  sue  therefor  in 
any  district  court  of  the  United  States  in  the 
district  in  which  the  defendant  resides  or  is 
found  or  has  an  agent,  without  respect  to  the 
amount  in  controversy ,  and  shall  recover  three- 
fold the  damages  by  him  sustained,  and  the  cost 
of  suit,  including  a  reasonable  attorney's  fee,  15  U.S_.C. 

ec.  15  (1964). 

Section.  16  of  the  Clayton  Act  states  in  pertinent 

art: 

Any  person,  firm,  corporation,  or 
association  shall  be  entitled  to  sue  for  and  have 
injunctive  relief,  in  any  court  of  the  United 
States  having  jurisdiction  over  the  parties, 
against  threatened  loss  or  damage  by  a  violation 
of  the  antitrust  laws,  including  Sections  13,  14, 
18  and  19  of  this  title,  when  and  under  the  same 
conditions  and  principles  as  injunctive  relief 
against  threatened  conduct  that  will  cause  loss 
or  damage  is  granted  by  courts  of  equity,  under 
the  rules  governing  such  proceedings ,  and  upon 
the  execution  of  proper  bond  against  damages  for 
an  injunction  improvident ly  granted  and  a  showing 
that  the  danger  of  irreparable  loss  or  damage  is 


immediate,  at  preliminary  injunction  may  issue ...  Id .  ,  Sec.  25 
Sections  1  and  2  of  the  Sherman  Act  provide: 

Section  1.   Every  contract,  combination  in 
the  form  of  trust  or  otherwise,  or  conspiracy  in 
restraint  of  trade  or  commerce,  among  the  several 
states  ,  or  with  foreign  nations  ,  is  hereby  declared 
to  be  illegal  .  .  . 

Section  2:   Every  person  who  shall  monop- 
olize or  attempt  to  monopolize  or  combine  or  con- 
spire with  any  person  or  persons ,  to  monopolize 
any  part  of  the  trade  or  commerce  among  the  several 
States  or  with  foreign  nations ,  shall  be  deemed 
guilty  of  a  misdemeanor  .  .  .  Id_.,Secs.  1  S  2. 
B.   Averments  of  Plaintiff  Below 

Appellee  has  embarked  on  a  retail  price  maintenance 
irogram  which  appellant  complains  is  an  unlawful  plan  to  con- 
rol  retail  prices  of  dealers  who  are  in  law  and  in  fact 
ndependent  businessmen  under  the  terms  of  the  leases  entered 
nto  by  them  with  Union  Oil  Company.   Union  Oil  Company  uses 
he  one  year  "probationary  period"  clause  in  its  leases  and  the 
ower  to  refuse  to  renew  three-year  leases  as  part  of  an 
.nlawful  plan  to  control  the  judgment  of  individual  dealers 
s  to  prices  and  products,  in  violation  of  the  Sherman  Act, 
ections  1  and  2 . 

Since  about  September  1964  defendant  has  controlled 
ealers '  retail  prices  under  a  so-called  Retail  Dealer  Storage 
nd  Purchase  Agreement.   Under  this  agreement,  the  wholesale 
rice  for  the  dealer  varies  according  to  the  fluctuations  in 


prevailing"  retail  prices  as  determined  by  the  Union  Oil 
ompany.   When  Union  raises  its  calculated  "actual  competitive 
etail  price"  it  also  raises  its  wholesale  price  to  the  dealer, 
orcing  him  to  set  his  prices  parallel  to  those  of  the  com- 
anies  Union  considers  the  price  leaders .   The  wholesale  price 
s  thus  manipulated  by  defendant  so  as  to  control  the  dealer's 
etail  prices,  (a  "floating  tank-wagon")  and  by  the  suasive 
ower  of  the  retail  representative,  founded  on  cancellation  and 
on-renewal  of  leases.   Retail  dealers'  margins  are  based  on  the 
onsignment  scale  in  effect  under  appellee's  Retail  Dealer 
onsignment  Agreement  program  and  are  nothing  but  sliding-scale 
ommissions  exactly  as  were  paid  under  tha L  concededly  illegal 
ystem,  which  appellee  used  during  the  period  1955  to  1964. 

Independent  lessee-dealers  are  required  to  follow 
nion  Oil  price  orders  on  pain  of  lease  cancellation.   (R.  5) 
laintiff  specifically  avers  that  in  July  1967  Mr.  Gary  Rowe , 
he  retail  representative  of  defendant,  called  on  plaintiff  and 
old  him  that  his  prices  were  too  high,  that  he  should  drop  his 
rices  and  put  in  Blue  Chip  stamps,  and  that  if  plaintiff  was 
ot  going  to  go  along  with  "company  policy,"  the  plaintiff 
hould  get  out  and  try  another  company.   (R.  7) 

Appellant's  prices  continued  at  variance  with  those 
etermined  for  his  station  by  Union  Oil  Company,  and  that 
Ithough  he  operated  a  highly  successful  business,  appellee 
ought  to  terminate  his  three-year  lease  in  furtherance  of  its 
Ian  to  control  the  dealers'  independent  judgment  as  to  prices 
nd  to  destory  the  independence  of  the  dealers  under  their 
eases  with  Union  Oil  Company.    (R.  8) 


C.   Proceedings  Heretofore 

Appellant  filed  his  complaint  under  the  antitrust  laws 
iraying  for  injunctive  relief  on  October  3,  1967,  and  six  days 
ater  his  Notice  of  Motion  for  a  Temporary  Restraining  Order  and 
reliminary  Injunction  (R.  15-16),  supported  by  the  Affidavit  of 
oseph  Chandler  (R.  19-22).   This  affidavit  stated  that  Mr. 
handler  was  pumping  55,000  gallons  a  month  whereas  the  expected 
alienage  at  said  service  station  as  stated  by  defendants  was 
5,0  00  a  month. 

The  defendant  on  October  20,  19  57,  filed  its  Memo- 
andum  in  Opposition  to  the  Motion  for  Preliminary  Inunction, 
ffidavit  of  Garry  P.  Rowe  (R.  34),  Affidavit  of  Lee  Sovey 
R.  39-40),  Affidavit  of  Gene  W.  Burkett  (R.  42-44),  Affidavit 
f  Richard  Haas  (R.  46-53),  and  Affidavit  of  J.  J.  Grunewald 
R.  54-73).   These  affidavits  and  especially  the  affidavit  of 
r.  Grunewald,  the  division  sales  manager  of  Union's  California 
orth  Coast  Division,  claimed  that  Mr.  Chandler's  prices  had 
othing  to  do  with  Union's  determination  to  exercise  option  of 
ermination.   It  claimed  that  Mr.  Chandler  had  been  a  difficult 
an  to  deal  with  for  the  reasons  that  he  refused  to  attend  the 
ealer  training  school  to  become  "certified"  in  any  of  Union's 
ervice  training  programs;  that  he  put  insufficient  postage  on 
nvelopes  mailing  credit  card  invoices ;  that  he  would  not  check 
he  credit  card  "pickup  list"  on  credit  card  purchases  under 
25;  and  that  he  had  permitted  his  public  liability  insurance 
o  expires.   (R.  55-56)   Mr.  Grunewald's  affidavit  further 
ndicates  that  after  it  was  called  to  his  attention  that  Mr. 
handler  had  retained  counsel,  Union  decided  to  offer  Mr. 


;handler  a  lease  requiring  24-hour  operation,  which  Mr.  Chandler 
'efused,  but  does  not  admit  any  causal  connection.   (R.  56-57) 

Mr.  Grunewald  denied  that  Union  Oil  was  engaged  in  any 
irogram  or  scheme  to  control  dealer's  retail  prices.   (R.  58-61) 
'he  affidavit  of  Gary  P.  Rowe ,  Union  Oil  Company's  retail 
'epresentative ,  denied  that  he  ever  told  Mr.  Chandler  that  his 
irices  were  too  high,  and  that  he  had  ever  told  Ma  .  Chandler 
hat  he  should  drop  his  prices.   (R.  35)   Mr.  Chandler  contra- 
icted  the  substance  of  these  affidavits  in  his  Affidavit  of 
oseph  Chandler  filed  October  27,  1957.   (R.  83-90) 

Union  Oil  Company  filed  its  answer  October  26,  1967, 
enying  the  allegations  of  the  complaint  f^xcept  that  it  admitted 
ertain  aspects  of  its  interstate  commerce  activites  (R.  75); 
ts  entering  into  Retail  Dealer  Consignment  Agreements  about 
ay  1955  (R.  76);  and  its  entering  into  a  lease  with  Mr.  Chandler 
s  attached  to  the  affidavit  of  J.  J.  Grunewald,  Exhibit  A 
herein  (R.  76).   Union  Oil  claimed  that  it  had  no  information 
ufficient  to  form  a  belief  as  to  the  truth  of  the  averment  that 
laintiff  was  charging  35.9  for  regular  and  38.9  for  ethyl. 
R.  76)   It  admitted  that  it  sent  a  notice  of  termination  of  the 
ease  to  Mr.  Chandler  and  denied  that  any  commands  were  given 
y  Mr.  Rowe  to  Mr.  Chandler.   (R.  77) 

Plaintiff  thereafter  filed  Affidavit  of  Frank  K. 
eingartner  (R.  91),  Affidavit  of  Vernon  Ellsworth,  appeallant's 
nsurance  agent  (R.  147-157),  and  Affidavit  of  James  W. 
ambleton  (R.  145-146).   Union  Oil  Company  filed  supplemental 
ffidavits :   Supplemental  Affidavit  of  Gary  P.  Rowe  (R.  94-101); 
ffidavit  of  Roland  C.  Simonsen  (R.  103-105);  Supplemental 


Affidavit  of  Lee  Sovey  (R.  107-108);  Affidavit  of  R.  C.  Weaver 
:r.  110-111). 

On  October  30,  1967,  plaintiff's  motion  was  continued 
:o  November  3,  1967,  at  which  time  arguments  were  heard  before 
:he  Honorable  Lloyd  H.  Burke.  (R.  159)   Judge  Burke  concluded 
:hat  he  should  have  a  hearing  on  plaintiff's  motion,  and  the 
latter  was  continued  to  Thursday,  November  9,  196  7.   Reporter's 
'ranscript  of  Hearings,  54-55,  Chandler  v.  Union  Oil  Co., 
)ocket  No.  47961  (hereinafter  cited  as  Tr.).   After  hearings 
leld  before  Judge  Burke  on  November  9,  November  13,  and 
ovember  17,  1967,  the  court  issued  its  order  denying  plaintiff's 
lotion.   (R.  113;  Tr.  367-370) 

The  Court  on  plaintiff's  motion  allowed  plaintiff  a 
even-day  stay  order  pending  appeal.   (R.  372)   Plaintiff  then 
lied  his  notice  of  appeal  (R.  135)  and  filed  in  this  Court  his 
lotion  for  Order  to  Stay  Enforcement  of  Order  Denying  Plaintiff's 
otion  for  a  Preliminary  Injunction,  Memorandum  of  Points  and 
uthorities ,  Affidavit  of  Maxwell  Keith,  and  Proposed  Order, 
ppellee  filed  its  Memorandum  in  Opposition  to  Appellant's 
otion  to  Stay  Enforcement  of  Order  and  this  Court  on  December 
5,  1967,  denied  petitioner's  motion  for  an  order  to  stay 
nfor cement . 

FACTS 

a.   Origin  of  the  Controversy 

Appellee  let  the  service  station  property  on  Durham 
nd  Grimmer  Roads,  Fremont,  California,  to  appellant.  (R.  6  2- 
5)   The  lease  is  for  a  three-year  term,  November  18,  1967,  to 
ovember  17,  1969,  subject  to  a  one-year  "probationary  period" 


:lause.  (R.  63,  Para.  10;  R.  6-7) 

The  lease  provides  for  specified  rent  payable  monthly 
dth  annual  minima  of  $6,560  for  the  first  lease  year,  $7,676 
'or  the  second  lease  year,  and  $8,458  for  the  third  lease  year, 
'he  lessee  also  agrees  to  pay  as  rent  the  sum  of  two  cents 
ler  gallon  for  each  gallon  of  gasoline  delivered  to  the  station, 
ir ,  at  Union's  option,  sold  therefrom,  and  in  addition  an  amount 
letermined  by  lessee's  sales  revenues  from  certain  other  pro- 
lucts .   The  lease  limits  the  use  of  the  premises  to  the  oper- 
.tion  of  a  gasoline  station  and  provides  that  the  lessee  has 
:he  duty  to  maintain  the  premises  and  the  improvements  in  good 
•epair  and  in  clean  and  safe  condition.   Under  the  lease  Mr. 
Ihandler  agrees  to  indemnify  Union  Oil  Company  against  any 
ilaim  for  injury  to  property  or  person  occurring  on  the  pre- 
lises  during  the  operation  of  the  lease.   He  further  agrees  to 
larry  policies  of  insurance  satisfactory  to  Union  issued  by 
,n  insurance  company  approved  by  Union  with  certain  specified 
iability  limits.   The  lease  provides  for  eighteen  hours  of 
peration,  from  6:00  a.m.  to  12:00  midnight.  (R.  65) 

The  lease  refers  to  a  retail  storage  and  purchase 
greement  between  the  parties  and  provides  that  any  breach  of 
hat  agreement  is  a  breach  of  the  lease  and  that,  at  the  option 
f  Union,  written,  noticed  cancellation  of  the  contract 
erminates  the  lease.  (R.  62,  Para.  4)   The  Retail  Dealer's 
torage  and  Purchase  Agreement  provides  that  Union  Oil  shall 
ave  title  to  gasoline  stored  at  the  service  station  until  the 
asoline  is  dispensed  through  the  dealer's  pumps.   Under  it 
he  dealer  is  solely  responsible  for  operation  of  the  station. 


nanagement  of  his  staff  and  control  of  his  legal  and  financial 
obligations.   The  storage  and  purchase  agreement  is  also  for  a 
:hree-year  period  subject  to  prior  right  to  terminate  based 
ipon  the  provisions  in  the  lease.   (R.  68,  Para.  12) 

&         *         * 

Union  Oil  Company  sought  out  Joseph  Chandler  in 
ibout  October  of  1966  and  attempted  to  interest  him  in  a  new 
;ervice  station  located  at  Grimmer  and  Durham  Roads,  Fremont, 
;alifornia.   (Tr.  89-91,  109)   Mr.  Chandler  was  interested  in 
:he  location  and  asked  to  see  the  papers  that  needed  to  be 
igned.   The  papers  were  not  produced,  but  Union  assured  Mr. 
!handler  it  had  a  good  deal  for  him.   Appellant  accepted  the 
tation  and  opened  on  the  18th  of  November,  1966,  without 
aving  signed  the  lease  involved.   The  lease  was  not  presented 
o  Mr.  Chandler  until  the  afternoon  of  opening  day.  (Tr.  95, 
8-99)  At  that  time  Mr.  Chandler  noticed  the  "probationary 
eriod"  clause  and  questioned  Union  Oil  Company's  representa- 
ive ,  Mr.  Roland  Simonsen,  about  it.   The  court  below  made  no 
indings  as  to  whether  Mr.  Simonsen  said,  as  appellant  testi- 
ied,  that  it  was  in  there  for  only  guys  who  ran  a  garage  and 
id  not  pump  a  lot  of  gasoline,  and  whether  Simonsen  further 
dvised  Mr.  Chandler,  "Don't  worry  about  the  one-year  clause." 
Tr.  101)   It  was  only  after  their  conversation  that  Mr. 
handler  signed  the  lease,  at  about  1:30  p.m. 

Union  Oil  Company's  representatives  had  said  nothing 
bout  Mr.  Chandler's  right  to  operate  as  a  "purchase  and  sale" 
ealer,  and  had  talked  in  terms  of  a  "good  deal"  under  Storage 
nd  Purchase  in  that  the  dealer  didn't  have  to  "tie  his  money 


p".   (Tr.  94)   Under  "purchase  and  sale",  the  dealer  would 
urchase  his  gasoline  at  the  price  prevailing  when  delivered 

0  the  station.   Under  "storage  and  purchase",  the  gasoline 
tored  on  the  premises  is  Union's,  and  is  bought  by  the  dealer 
s  he  pumps  it  out.   Thus  the  dealer  must  buy  at  Union's 
loating  dealer's  price.   On  opening  day  Mr.  Chandler  was  also 
old  that  he  was  expected  to  purchase  Union  Oil  Company's 
ponsored  auto  filters,  Auto   lite  brand,  and  was  requested  to 
ebox  his  Delco-Remy  supplied  in  Autolite  boxes.  (Tr.  123-124) 

From  the  outset  appellant  displayed  the  ability  to  '  x 
un  a  highly  successful  business.   Employing  his  own  judgment 
bout  all  matters  in  which  he  was  not  restricted  by  his  agree- 
ents ,  he  more  than  doubled  the  gallonage  figure  projected  for 
rie  station  by  Union's  retail  sales  supervisor.   (R.  81) 

During  the  first  seven  months  there  was  little  fric-  . 
ion  between  the  parties.   Union  adjusted  the  training  school 
Bquirement  in  view  of  Mr.  Chandler's  experience.   (R.  10  5; 
c.    91-92)   Mr.  Chandler  maintained  public  liability  insurance 
t  all  times,  (R.  148)  and  operated  a  clean,  well-staffed 
tation.   Union  required  Mr.  Chandler  to  pay  credit  charge 
Lckbacks  where  the  uncollected  charge  was  on  an  account  listed 

1  Union's  "pickup"  mailings.   Mr,  Chandler  complained  it  was 
Dmmercially  impossible  to  check  each  card  against  a  lengthy 
Lst  of  numbers  before  completing  the  transaction,  but  accepted 
le  kickbacks  as  a  cost  of  doing  business  except  for  purchases 

1  cards  designated  as  highest  credit  rating  ("gold  cards",  see 
p.  167);  he  continued  to  negotiate  with  Union  as  to  their 


jspective  responsibilities  for  gold  card  charges.   Otherwise, 
le  sole  source  of  complaint  by  Union  was  that  Mr .  Chandler 
id  put  insufficient  postage  on  his  mailings  to  Union.   This 
)pellant  corrected  on  request  in  February  or  March,  1967 
[.    85.)   In  June  1967,  retail  representative,  Mr.  Gary  P.  Rowe 
id  come  on  the  premises  and  examined  Mr.  Chandler's  records 
.thout  permission.   (Tr.  115) 

Shortly  thereafter,  Mr.  Rowe  on  June  6,  1967,  came  to 
'.  Chandler's  station.   Mr.  Chandler  had  been  charging  35.9<I: 
r   regular  gas  and  36. 9<:  for  ethyl  gasoline.   Mr.  Rowe 
mmented  that  appellant's  gallonage  had  dropped,  and  appellant 
.dicated  he  was  doing  all  he  could  think  of  to  retain 
.stomers .   Mr.  Rowe  replied  that  he  can  drop  his  retail  prices 
the  level  of  33. 9<:  and  36. 9<;:,  like  Rebel's  at  Warm  Spring. 
.  Rowe  further  said  that  if  he  was  not  going  along  with 
mpany  policy,  he  should  get  out  and  try  another  company, 
r.  116-117) 

Mr.  Chandler  continued  to  charge  35. 9<;:  and  38. 9<:  and 
d  not  put  in  Blue  Chip  stamps.   On  June  12  Union  Oil  Company 
ticed  an  hour-infraction  in  that  the  station  opened  at  6:17 
m.  instead  of  6:00  a.m.   For  this  infraction  Mr.  Rowe  re- 
ested  that  a  lease  violation  notice  be  issued.   (PI.  Ex.  9) 
.  Burkett,  Union  Oil's  sales  manager,  then  sent  a  letter  of 
.  Chandler  complaining  of  this  seventeen  minute  infraction 
1.  Ex.  10)  and  warning  him  that  it  would  result  in  lease 
ncellation.   Without  telling  Mr.  Chandler,  Union  Oil  Company 
vertised  his  station  as  available  as  early  as  July  28,  1967 
1.  Ex.  11). 


On  or  about  July  31,  Mr.  Chandler  received  a  phone 
.11  from  Mr.  Rowe  asking  him  if  he  would  buy  some  tires  and 
tteries .   (Tr.  121)   Mr.  Chandler  told  Mr,  Rowe  that  he 
dn't  feel  it  was  right  that  he  buy  any  more  Union  tires  and 
tteries  because  he  had  heard  that  they  were  kicking  him  out 
the  station.   Mr.  Rowe  at  first  denied  it,  then  said,  "We'll 
out  and  have  some  lunch  and  talk  it  over."   (Tr.  12  2)   The 
nversation  that  ensued  is  related,  by  appellant: 

I  met  him  at  my  station  at  1?:00,  and 
he  and  I  went  to  the  Lyon's  Cafe  in  Fremont,  and 
during  this  lunch  he  admitted  that  he  had  inter- 
viewed three  or  four  dealers  for  my  station  and 
that  they  --  he  was  to  make  his  decision  with  his 
supervisor  the  next  morning  as  to  whether  they 
were  going  --  he  would  put  me  out ,  whether  he  would 
favor  putting  me  out.   And  that  if  I  would  change 
my  --  go  along  with  Union's  policies  and  buy  all 
my  products  from  them,  that  he  would  make  the  de- 
cision in  my  favor. 

And  I  informed  him  that  I  would  continue 
to  operate  as  an  independetn  businessman,  and  that 
when  he  made  his  decision,  why,  it  make  it  with 
that  in  mind. 

And  he  agreed  to  call  me  the  next  morning, 


which  he  did,  and  told  me  that  he  had  met  with 
his  supervisor  and  they  had  decided  to  take  the 
station.  (Tr.  122) 

Nine  days  later  Mr.  Chandler  received  a  letter  dated 
August  2,  1967,  seeking  to  terminate  his  tenancy  under  the  one- 
^ear  "probationary  period"  clause.   Both  appellant's  leasehold 
md  his  ability  to  obtain  gasoline  are  now  under  attack  by 
ippellee.   Since  December  1967  Union  has  refused  appellant  gas- 
)line  and  since  March  8,  1968,  has  denied  appellant  access  to 
:he  premises  pursuant  to  a  state  "unlawful  detainer"  judgment. 
That  it  was  neither  usual  nor  sensible  for  Union  to 
lerminate  its  high-gallonage  dealer  is  material  only  insofar  as 
.t  shows  the  relationship  between  the  letter  of  August  2  and  the 
'etail  price-setting  policies  which  have  been  pursued  by  appellee 
'or  nearly  fifteen  years  through  various  devices.   Chandler's 
'ecord  was  superb.   Union  could  point  to  only  three  small  hour 
nfractions  and  a  single  customer  complaint  during  appellant's 
:ntire  period  of  operation.   (See  Def.  Ex.  F)   He  had  made  no 
urchase  which  violated  his  agreements.   But  the  independence 
handler  showed  was  directly  contrary  to  a  cardinal  tenet  of 
hion's  marketing  program:   that  it  is  in  the  interest  of  the 
nion  Oil  Company  that  its  dealers  charge  specified  prices  to 
he  motoring  public. 

This  was  made  explicit  at  a  dealer  meeting  of  Sept- 
mber  7,  19  67.   There  Gary  Rowe  told  Mr.  Frank  Weingartner  and 
r.  William  Lawson  that  Chandler  was  a  good  dealer.   According 
o  appellant's  witnesses,  Rowe  went  on  to  say  that  he  had  some- 
ne  who  would  come  in  and  take  the  station  as  a  twenty-four  hour 


)peration  giving  Blue  Chip  stamps,  and,  who  would  charge  3  3.9  . 
md  36.9  cents  per  gallon  of  gasoline.   (Tr.  252-255,  264-255) 

These  were  the  new  prices  set  by  Union  as  proper  re- 
:ail  for  its  gasolines  in  the  area,  and  were  the  subject  of  a 
jampaign  beginning  September  16,  1967,  in  which  Union  urged  its 
iealers  to  charge  a  three-cent  differential,  or  "spread",  be- 
:ween  regular  and  high-test,  instead  of  the  then  customary  four- 
:ent  spread.   Union  sent  its  representatives  to  the  dealers' 
ilaces  of  business  with  new  price  signs  and  numerals ,  and  ad- 
usted  its  wholesale  prices  accordingly.   (Tr.  304-308;  see  PI. 
;x.  Nos.  6,  15-17,  19) 

Despite  these  indications  of  an  attempt  on  Union's 
art  to  secure  compliance  with  its  retail  price  determinations 
y  suasive   means  ,  the  court  below  refused  to  hear  evidence  on 
ppellee's  business  methods.   (Tr.  299) 

b.  Findings  Below 

The  District  Court  based  its  denial  of  plaintiff's 
otion  on  two  express  grounds.   First,  that  there  was  not 
ufficient  showing  of  likelihood  of  sucess  that  appellant  would 
revail  at  the  time  of  trial;  and  second,  that  plaintiff  did 
ot  suffer  irreparable  harm  or  damage  inasmuch  as  Union  Oil 
ompany  is  able  to  respond  to  treble  damage  judgment.   The  Court 
urther  indicated  that  it  regarded  its  jurisdiction  as  based 
olely  upon  Section  16  of  the  Clayton  Act  and  that  it  was  not 
oing  to  go  into  the  matter  of  defendant's  good  faith  or  good 
ause  under  its  general  equity  pov;er.   (See  Tr.  369-370) 

c.  Other  Cases  Pending  Between  the  Parties 

Union  Oil  Company  has  filed  an  action  in  unlawful  de- 


iiner  in  the  Alameda  County  Superior  Court.  Judgment  of  the 
pial  court  was  for  plaintiff,  and  an  appeal  is  anticipated. 
3  the  trial  judge  denied  appellant's  motion  for  stay  of  ex- 
:ution  until  final  determination  of  the  issues  involved, 
)pellee  is  now  in  possession  of  the  premises.   Until  such  time 
1  appellee  is  enjoined  from  its  efforts  to  nullify  or  terminate 
>pellant's  leasehold,  appellant  is  unable  to  utilize  the 
^operty  and  is  thus  being  prevented  from  there  engaging  in  his 
sans  of  livelihood. 

JOSEPH  CHANDLER  has  filed  an  action  against  Union  Oil 
)mpany  in  the  same  court  charging  Union  Oil  Company  with  breach 
'  its  lease  and  supply  contract  agreements  and  violation  of  the 
irtwright  Act.   This  action  has  not  been  set  for  trial. 

QUESTIONS  PRESENTED 

1.  Where  a  party  seeking  a  preliminary  injunction 

.5  raised  questions  going  to  the  merits  so  serious,  substantial, 
id  difficult  as  to  make  them  a  fair  ground  for  litigation  and 
us  for  more  deliberate  investigation,  must  he  also  show 
obability  that  such  questions  will  ultimately  be  resolved  in 
s  favor  before  such  injunction  will  issue? 

2.  Is  a  defendant  who  is  financially  able  to  respond 
,  treble  damages  for  its  antitrust  violations  immune  from 
junctive  relief  against  its  efforts  to  destroy  the  business 
tablished  by  a  plaintiff  on  the  ground  the  harm  so  done  cannot 

irreparable? 

3.  May  a  federal  district  court  refuse  to  exercise 

s  general  equity  jurisdiction  in  considering  a  motion  for  pre- 


Liminary  injunction  which  is  based  on  antitrust  violation? 
H.   May  a  district  court  exclude  matters  tending 
:o  show  operation  of  a  defendant's  illegal  plan  and  program 
'rom  its  hearing  upon  a  plaintiff's  motion  to  obtain  a  prelim- 
.nary  injunction  against  a  phase  of  such  plan  and  program  under 
lection  16  of  the  Clayton  Act? 

SPECIFICATION  OF  ERRORS 

1.  The  Court  applied  an  erroneous  standard  or  element 
if  proof  in  denying  a  preliminary  injunction, 

2.  The  Court  incorrectly  restricted  its  equitable 
ubject  matter  jurisdiction  to  conduct  directly  violative  of 
ederal  statute  by  excluding  consideration  of  defendant's  bad 
aith ,  overreaching  5  fraud  and  misrepresentation  from  its 
ecision  on  injunctive  relief. 

3.  The  Court  erred  in  excluding  evidence  as  to  the 
llegal  operation  of  Union  Oil  Company's  retail  dealer  storage 
nd  purchase  agreement  program  and  policy. 

4.  The  Court  erred  in  accepting  the  existence  of 
otivations  other  than  those  violative  of  the  Sherman  Act  as  a 
omplete  defense.. 

5.  The  Court  erred  in  considering  destruction  of  a 
usiness  reparable  by  treble  damages  as  a  matter  of  law. 

6.  The  Court  exceeded  its  discretion  in  denying 
laintiff's  motion  for  a  preliminary  injunction  6n  the  record 
elow . 

7.  The  Court  erred  in  failing  to  make  Conclusions  of 
aw  sufficiently  expositive  to  permit  review. 


SUMMARY  0-F  ARGUMENT 

The  Court  has  before  it  the  parties  to  a  three-year 
.ease  covering  the  property  where  appellant  does  business, 
'he  appellee-lessor  is  also  the  wholesale  supplier  of  appellant- 
.essee's  main  item  of  trade,  gasoline. 

The  suit  arose  over  appellee's  ouster  of  appellant 
ind  its  efforts  to  prevent'  him  from  obtaining  gasolines 
learing  appellee's  trademark.   Because  appellee's  actions  are  a 
;ey  part  of  its  program  to  control  the  price  at  which  .merchants 
'esell  its  gasolines  in  interstate  commerce,  suit  was  brought 
.nder  the  federal  antitrust  laws.   The  subject  of  this  appeal 
s  denial  of  appellant's  motion  for  a  preliminary  injunction, 
hereby  he  seeks  to  retain  his  leasehold  and  livelihood  pending 
inal  adjudication  of  the  rights  of  the  parties. 

At  least  two  reviewable  issues  are  raised  by  the 
uling  below:   (1)   Did  the  district  judge,  in  setting  the 
tandard  of  proof,  apply  incorrect  legal  principles  to  appel- 
ant '  s  motion?   (2)   Was  the  Court's  exclusion  of  evidence 
earing  on  the  illegality  of  appellee's  conduct  prejudicial  to 
ppellant's  right  to  a  fair  hearing  on  all  issues? 

While  the  exercise  of  a  trial  judge's  discretion  in 
ranting  a  preliminary  injunction  is  reversed  only  for  "abuse", 
onduct  of  the  court  outside  the  area  of  discretion  is  fully 
eviewable.   Although  in  this  case  the  findings  of  fact  and, 
articular ly,  the  conclusions  of  law  are  so  incomplete  as  to 
ake  review  difficult,  the  record  is  sufficiently  clear  to  re- 
eal  error.   Rather,  then,  than  simply  to  remand  for  more  re- 
ealing  findings ,  this  Court  should  offer  guidance  where  error 


ippears  . 

The  court  was  not  acting  in  a  discretionary  area  if, 
IS  appears  by  implication,  it  ruled  that  the  plaintiff  seeking 
:o  enjoin  loss  of  his  business  resulting  from  an  antitrust 
violation  by  his  lessor-supplier  must  demonstrate  likelihood  of 
iltimate  success.   Although  the  federal  district  courts  are  in 
lonflict  as  to  the  correct  test,  the  choice  of  test  is  un- 
[uestionably  a  matter  of  law  which  this  court  must  review. 

The  Third  Circuit  has  had  occasion  to  enunciate  the 
'ule  applicable  in  trial  courts ,  and  appellant  urges  this  court 
:o  follow  suit.   In  district  courts,  under  the  prevailing 
.uthority ,  a  party  in  whose  favor  the  equities  lie  is  enti- 
;led  to  a  preliminary  injunction  in  cases  whose  ultimate  out- 
;ome  is  doubtful  if  his  complaint  raises  issues  so  serious ,  sub- 
tantial  and  difficult  as  to  be  fairly  subject  to  further 
itigation.   Those  district  courts  which  have  held  otherwise 
mistakenly  adopt  the  rule  which  has  been  held  applicable  to 
lOtions  made  in  circuit  courts ,  where  the  movant  may  indeed  be 
squired  to  show  a  great  likelihood  he  will  prevail. 

Even  on  undisputed  facts  appellee's  ouster  of  appel- 
ant raises  a  serious  question,  viz .  ,  whether  an  oil  company 
ay  use  its  sales  supervisors  to  specify  retail  prices  to  its 
ealer  in  conformity  with  announced  company  price  policy,  where 
he  dealer's  place  of  business  is  rented  from  the  oil  company 
n  a  three-year  lease  which  may  give  short-notice  termination 
ights  to  lessor,  and  where  termination  or  non-renewal  is 
irectly  affected  by  the  recommendation  of  the  sales  supervisor, 
hose  duties  include  implementation  of  company  policies  and 


.rketing  decisions.  The  lawfulness  of  such  a  scheme  is 
uarely  questioned  by  appellant's  complaint.  The  fact  the 
pellant  cannot  exclude  all  other  motives  in  appellee  than 
ice-fixing  does  not  gainsay  the  key  role  of  lease-cancel- 
tion  in  a  price-control  system  to  which  he  was  subject,  nor 
es  it  render  insubstantial  the  contributory  effect  of  his 
ncompliance  with  price  policy. 

Though  it  may  ultimately  be  found  that  price-control 
s  appellee's  only  motivation,  it  was  error  for  the  district 
dge  to  require  such  a  showing  as  a  precondition  of  prelimin- 
y  injunctive  relief.   If  the  possible  existence  of  motives 
related  to  price  is  made  a  complete  defense  to  preliminary 
junctive  relief  from  damaging  behavior,  then  the  overwhelming 
jority  of  violators  will  be  freed  to  continue  harming  their 
ctims  until  the  day  a  judgment  becomes  final.   In  the  field 

antitrust  litigation  this  is  a  death  sentence  for  small 
aintif fs . 

The  court  also  ruled  that  appellee's  ability  to 
spond  to  damages  was  an  adequate  remedy.   Such  a  ruling  is  not 
ercise  but  abdication  of  a  trial  judge's  discretion  to  con- 
der  the  adequacy  of  a  remedy  St  law.   The  court  below  did  not 
ve  the  power  to  erect  an  equitable  maxim  of  de  jure  adequacy 

shield  the  well-capitalized  wrongdoer  from  exercise  of  its 
junctive  sources. 

In  ruling  on  the  scope  of  the  issues  ,  the  court  ex- 
uded evidence  of  how  appellee's  price-control  system  operates 
d  of  inequitable  conduct  on  the  part  of  appellee  in  securing 
5   agreement  which  it  contends  gives  it  the  right  to  terminate 


ppellant's  leasehold.   The  record  does  not  indicate  the 
eason  why  the  court,  having  considered  appellant's  showing  on 
he  ultimate  issues   pivotal,  did  not  permit  appellant  to  prove 
fiat  appellee  is  carrying  on  an  unlawful  price  maintenance 
rogram.   The  court,  however,  did  indicate  that  it  would  exclude 
vidence  of  all  inequitable  behavior  except  that  which  directly 
iolated  the  antitrust  laws  on  the  grounds  that  such  issues 
sre  for  the  state  courts .   In  this  the  court  misconceived  the 
2ope  of  its  jurisdiction,  which  includes  the  granting  of  com- 
lete  relief  beyond  the  language  of  the  federal  statutory  re- 
edy where  chancery  is  invoked.   By  refusing  to  hear  appellant 
t  deprived  itself  of  an  informal  conscience  and  appellant  of  a 
jbstantial  right. 

ARGUMENT 

I.    VICTIMS  OF  ANTITRUST  VIOLATIONS  CANNOT 
BE  REQUIRED  TO  DEMONSTRATE  PROBABILITY  OF 
ULTIMATE  SUCCESS  BEFORE  THE  COURTS  WILL  TEM- 
PORARILY ENJOIN  DESTRUCTION  OF  THEIR  BUSINESSES. 

In  this  section  appellant  directs  the  attention  of 
le  Court  to  the  area  outside  the  discretion  of  the  district 
adge  below.   How  that  discretion  was  exercised  is  treated 
2parately  in  part  II. B.,  infra ,  p.  48. 

It  is  as  essential  that  the  circuit  courts  be 
itisfied  that  correct  principles  of  law  were  applied  in  denial 
F  a  preliminary  injunction  as  in  its  granting.   Cf.  Sparks  v. 
sllwood  Dairy,  7U  F.2d  695  (6th  Cir,  1934)  (findings  £  conclus- 
5ns  not  set  forth).   There  is  not  less  responsibility  to  see 
lat  trial  courts  make  full  and  impartial  determinations  of 
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•acts.   See  Sims  v.  Greene  ,  161  F=2d  87  (3d  Cir.  1947);  cf. 
'acific  Cage  £  Screen  Co.  v.  Continental  Cage  Corp.,  259  F.2d  87 
9th  Cir.  1958);  Chas .  Pfizer  &  Co.  v.  Zenith  Laboratories, 
no. ,  339  F.2d  429  (3d  Cir.  1964). 

In  reversing  denial  of  a  preliminary  injunction  where 
he  district  court  had,  inter  alia,  applied  an  unduly  restrict- 
ve  test  of  interstate  commerce,  the  Second  Circuit  stated  the 
heory  of  review: 

The  granting  or  denial  of  an  interlocutory 
injunction  is  usually  relegated  to  the  discretion  of 
the  District  Court,  which  an  appellate  tribunal  is 
reluctant  to  disturb.   State  of  Alabama  v.  United  States, 
279  U.S.  229,  230,  231,  49  S . Ct .  266,  73  L.Ed.  675.   But 
here  the  trial  court's  denial  of  the  injunction  was 
based  in  substantial  measure  upon  conclusions  of  law 
which  can  and  should  be  reviewed  because  of  their  basic 
nature  in  this  litigation.   Cf.  Bowles  v.  NuVJay  Laundry 
Co.,  10  Cir.,  144  F.2d  741;  Bowles  v.  May  Hardwood  Co., 
6  Cir.,  140  F.2d  914;  Coty ,  Inc.,  v.  Leo  Blume ,  Inc.,  2 
Cir.,  294  F.  579.   The  case  then  should  be  remanded  for 
action  by  the  District  Court  in  the  light  of  the 
legal  principles  thus  enunciated, 
ing  V.  Spina,  148  F.2d  647,  650  (2d  Cir.  1945). 

Although  this  Court  has  not  heretofore  confronted  a 
ecord  comparable  to  that  in  Ring  v.  Spina,  supra,  it  has  nec- 
ssarily  observed  the  principle  of  distinguishing  areas  of 
iscretion  from  those  reviewable  on  normal  grounds.   Thus,  in 
pholding  rulings  of  district  courts,  this  Court  has  under- 


aken  to  determine  whether  the  trial  judge  had  accurately 
nterpreted  the  Organic  Act  of  Guam,  Phelan  v.  Taitano,  233  F.2d 
17  (9th  Cir.  1956),  and  whether  the  court  below  had  correctly 
pplied  a  federal  trademark  act,  Dymo  Industries,  Inc.  v. 
apeprinter ,  Inc. ,  326  F.2d  141  (9th  Cir.  1964).   This  duty  of 
eview  is  in  no  way  inconsistent  with  the  proposition,  predicat- 
d  on  the  assumption  that  there  was  no  misapplication  or  miscon- 
eption  of  law,  that  a  district  judge's  decision  to  deny  relief 
s  reviewable  only  for  abuse  of  discretion. 

A  preliminary  injunction  is  proper  when  a  movant  in 
hose  favor  the  balance  of  hardship  lies  "has  raised  questions 
oing  to  the  merits  so  serious,  substantial,  difficult  and 
oubtful,  as  to  make  them  a  fair  ground  for  litigation  and  thus 
ore  deliberate  investigation."   Hamilton  Watch  Co.  v.  Benrus 
atch  Co. ,  206  F.2d  738,  740  (2d  Cir.  1953)  (court's  footnotes 
mitted) .   Judge  Frank  in  Hamilton  properly  directs  the  atten-  ■ 
ion  of  the  districts  courts  to  the  question  of  whether  the 
reliminary  injunction  will  cause  or  prevent  harm,  rather  than 
hether  the  moving  party  can  show  at  the  preliminary  stage  that 
e  will  ultimately  prevail.   See  Natco  Corp .  v.  Great  Lakes 
ndustries  ,  Inc.  ,  214  F.  Supp.  185  (W.D.Pa.  1962);  Briggs  Mfg. 
o.  V.  Crane  Co . ,  185  F.Supp.  177,  185  (E.D.  Mich.  1960)  (al- 
ernative  holding) ;  cf .  Thrift  Air  Club,  Inc.  v.  Eastern  Air 
ines  ,  Inc.  ,  272  F.  Supp.  307  (S.D.N.Y.  1957);  Parke, Davis  S  Co. 
.  Green  Willow,  Inc. ,  205  F.Supp.  346,351  (S.D.N.Y.  1962). 

Thus  there  are  two  distinctions  to  be  made  among 
pplicants  for  preliminary  relief:  (a)  between  those  whose 
Itimate  fate  is  apparent  and  those  who  raise  fairly  litigable 


ssues  of  doubtful  outcome,  and  (b)  between  those  on  whom  the 
ardship  of  denial  is  only  sligh+-ly  greater  than  would  be  the 
ardship  on  the  opponent  of  granting  the  motion,  and  those  to- 
ard  whom  the  balance  of  hardships  "tips  decidedly,"  Hamilton, 
upra,  at  740.   If  under  distinction  a,  the  court  finds  the 
arty  clearly  right  or  clearly  wrong  on  settled  law  it  can  act 
ccordingly.   If,  however,  the  resolution  of  a  controlling 
uestion  is  doubtful,  the  court  should  not  end  its  enquiry, 
ut  should  determine  the  question  in  b,  by  balancing  the  effect 
f  requiring  the  defendant  to  continue  temporarily  to  deal 
ith  an  able  and  efficient  retailer  against  the  effect  on 
laintiff  of  his  being  put  completely  out  ;x  business.   It  is 
ot  enough  to  avoid  the  question  by  finding  defendant  able  to 
ay  some  treble  damage  claim  which  may  be  asserted  iji  future 

In  this  Circuit  the  question  of  whether  a  failure  to 
rove  likelihood  of  ultimate  success  defeats  a  motion  for  pre- 
iminary  injunction  in  all  instances  has  not  been  decidec.''^ 
lere  the  question  of  disparity  of  hardship  was  apparently  not 
aised  it  has  been  held  fatal.  United  States  v.  Crocker -Anglo 
at ' 1  Bank ,  223  F.Supp.  849  (N.D.  Cal.  1953),  but  no  district 
Durt  has  criticized  or  refused  to  follow  the  analysis  of 
idge  Frank.   The  Northern  District  may,  indeed,  have  for- 
-ladowed  it  in  United  States  v.  Dollar,  97  F.Supp.  50  (N.D. 
il.  1951),  where  the  successful  movant's  ultimate  success 


le  effect  of  the  public  interest  in  private  enforcement  of 
ititrust  laws  on  the  granting  of  preliminary  injunctions  is  also 
isettled.  Cf.  Federal  Trade  Comm'n  v.  Rhodes  Pharmacal  Co. , 


depended  upon  the  overruling  of  a  circuit  court  decision. 

The  legality  of  appellee's  leasing-marketing  system 
LS  in  serious  dispute.   See  United  States  v.  Parke,  Davis  &  Co . , 
362  U.S.  24  (1960);  cf.  Albrecht  v.  The  Herald  Co. ,  347  Ant.  S 
:rade  Reg  Rep,X-l  (Mar.  5,  1968);  Simpson  v.  Union  Oil  Co. , 
Ml   U.S.  13  (1964).  Clearly  the  papers  and  preliminary  hearing 
lisclosed  questions  going  to  the  merits  which  are  substantial, 
md  on  which  the  outcome  is  sufficiently  unclear  to  make  further 
.itigation  necessary,  and  a  crushingly  greater  hardship  on 
ippellant  then  on  appellee.   On  these  facts  the  preliminary  in- 
unction should  have  been  granted,  under  the  foregoing  test. 
Indeed,  even  if  plaintiff  were  required  to  show  a 
'easonable  likelihood  of  success,  the  record  shows  him  entitled 
:o  relief: 

a .   The  Wrong 

Mr.  Chandler  has,  under  all  the  circumstances  of  his 
enancy ,  been  laced  into  Union's  retail  price  control  system, 
'he  Supreme  Court  made  clear  in  United  States  v.  Parke,  Davis 

Co .  ,  that  a  supplier  may  not  use  coercion  on  its  retail  out- 
ets  to  achieve  resale  price  maintenance  ...  [I]t  matters  not 
hat  the  coercive  device  it. 

Id. ,  17.   The  decision  in  Lessig  v.  Tidewater  Oil 
ompany ,  327  F.2d  459-463,  (9th  Cir.  1964)  is  useful  for 
omparison  with  the  instant  case: 

By  maintaining,  or  increasing,  the 
wholesale  price  when  the  retail  price  declin- 
ed. Tidewater  brought  pressure  upon  dealers 
to  accept  "dealer  aid"  and  the  accompanying 


condition  requiring  resale  price  maintenance. 
In  addition,  Tidewater's  representatives 
checked  the  prices  at  which  dealers  sold  their 
gasoline,  told  dealers  the  price  changes  they 
were  to  make,  changed  prices  posted  on  their 
pumps ,  placed  price  signs  on  the  station  pre- 
mises reflecting  the  new  price,  and  threatened 
to  terminate  and  terminated  dealers'  leases 
contracts  if  dealers  did  not  comply  with  suggest- 
ed price  changes.   Lessig  was  given  notice  of 
termination  of  his  lease  and  contract  three  days 
after  he  refused  to  reduce  his  resale  price  when 
Tidewater's  district  sales  manager  told  him  it  was 
two  cents  too  high. 

The  record  showed  Union  Oil  Company  maintained  a 
loafing  tank  wagon  system,  that  is,  that  gasoline  prices  to  the 
ealers  were  subject  to  Union  Oil's  raising  or  lowering  them  at 
ts  discretion.  (PI.  Ex.  Nos .  6,  15,  17)   This  ability  to 
luctuate  the  wholesale  price,  combined  with  the  price  telling 
ole  of  the  retail  representatives  in  the  context  of  three- 
ear  leases  with  probationary  period  clauses ,  allowed  Union 
il  Company  to  bring  pressure  on  the  dealers  to  adhere  to  its 
etermination  of  retail  prices.   Plaintiff's  Exhibit  15  shows 
hat  reduction  in  wholesale  purchase  price  depends  upon  Union 
il's  determination  of  prevailing  retail  selling  price  in  the 
rading  area  it  delineated.   Union's  price  maintenance  program 
hus  incorporated  the  power  to  "zone"  a  dealer  in  a  way  favor- 
ble  or  unfavorable  to  his  buying  price  for  gasoline. 


The  affidavit  of  Mr.  Hambleton  shows  that  Union  Oil 
irried  out  retail  price  instructions.   Mr.  Hambleton  was  told  by 
le  Union  Oil  Company  representative  to  watch  the  Shell  dealer 
;ross  the  street;  if  Shell  lowered  the  price  to  call  Union  Oil 
jmpany  and  they  would  inform  them  whether  they  would  lower  the 
lying  price  on  a  70-30  scale.*   After  the  first  drop  Union  Oil 
:ated  that  if  Shell  thereafter  changed  prices  Mr.  Hambleton 
lould  adjust  his  retail  prices  to  meet  them.   (R.  145-146)   The 
:cord  further  shows  that  following  the  September  16,  1967, 
!tter  Union  Oil  Company's  retail  representatives  brought  price 
.gns  and  price  numbers  to  the  dealers  ,  virtually  all  of  whom 
;re  operating  under  a  three-year  lease  or  a  three-year  lease 
.th  a  one-year  probationary  period  clause.  (Tr.  306-308).   The 
;alers  were  told  at  meetings  by  Mr.  Burkett  not  to  raise  retail 
^ices  even  though  their  costs  were  increased  by  promotional  de- 
.ces.  (Tr.  138) 

Six  days  after  the  price  conversation  testified  to  by  Mr, 
landler,  Rowe  issued  a  memo  to  the  Union  Oil  office  asking  for 
le  first  time  that  a  lease  violation  notice  be  issued,  based  on 
seventeen-minute  "hour  infraction"  by  appellant.   (PI.  Ex.  No. 

A  trier  of  fact  could  well  conclude  that  this  was  harrass- 
;nt  designed  to  have  the  dealer  obey  company  price  directions. 
I  view  of  all  the  facts,  Rowe ' s  denial  that  he 


I.e.,  the  wholesale  price  declining  0,7<:  for  every  1 . 0  <:  de- 
.ine  in  selling  price.   This  is  the  same  as  the  sliding  con- 
.gnment  commission  mentioned  in  Simpson,  p.  37  supra,  AND  AT 
1ST  substitutes  price  instructions  for  express  agency. 
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iscussed  prices  does  not  make  Chandler's  ultimate  success  un- 
ikely . 

There  is  no  question  that  Union's  resale  price  main- 
enance  efforts  are  not  limited  to  refusals  to  deal  announced 
n  advance.   Its  policies  are  also  contrary  to  the  principles 
hich  have  grown  out  of  the  courts'  specific  scrutiny  of  the  oil 
ndustry.   The  reasons  advanced  by  Mr.  Grunewald  for  the  lease 
ancellation  involved  matters  unrelated  to  leasehold  occupancy, 
et  Judge  Yankwich  in  United  States  v.  Richfield  Oil  Corporation, 
9  Fed.  Supp.  280  (S.D.  Cal,  1951),  made  it  clear  that  agree- 
ents  relating  to  or  affecting  distribution  upon  a  leasehold 
nterest  cannot  be  superimposed.   The  court  held  there  that 
ichfield  should  be  prohibited  from  using  the  24-hour  termination 
lause  at  all  to  enforce  its  restricted  conditions  as  to  the 
roducts  sold  on  the  premises.   If  there  are  breaches  of  coven- 
nts  or  conditions  or  contracts  between  Union  Oil  and  dealer,  it 
hould  resort  to  the  courts  for  breach  of  contract  or  breach  of 
ease,  whatever  the  situation  may  be.   Under  the  Sherman  Act  it 
annot  be  allowed  to  exercise  cancellation  of  leases  as  a  means 
f  enforcing  its  marketing  policies. 

It  is  respectfully  submitted  that  Section  Sixteen  of 
he  Clayton  Act,  15  U-S.C.  §  26  (1954),  expresses  the  will  of 
ongress  that  forfeiture  of  property  and  such  measures  as  are 
sed  here  against  a  person  whose  record  shows  an  established 
uccessful  operation  become  impermissible  when  part  of  a  price- 
ixing  program.   The  law  protects  dealers  against  large  distri- 
utors  who  on  the  one  hand  require  them  to  assume  all  risks  of 
he  enterprise  and  at  the  same  time  seek  to  control  them  as  an 


jmployee.   Forfeiture  of  estates  is  not  favored  by  general  law 
md  is  particularly  pernicious  when  invoked  to  enforce  market- 
.ng  policies  in  restraint  of  trade.   The  Supreme  Court  in 
;impson  v.  Union  Oil  Co. ,  supra,  enunciated  federal  antitrust 
)Olicy  that  dealers  are  not  to  be  ousted  from  their  stations  for 
'easons  having  to  do  with  the  control  of  prices  or  for  refusing 
:o  agree  that  they  will  obey  company  policies  which  include 
irice  control. 

b .   The  irreparable  injury. 

There  is  irreparable  injury  when  a  person  loses  his 
iusiness  and  the  goodwill  he  has  generated.   A  business  venture 
s  by  its  very  nature  a  speculative  enterprise.   It  is  basic 
o  our  system  of  government  that  an  individual  have  the  op- 
ortunity  to  take  full  advantage  of  his  skill  and  his  fortune, 
he  latter  may  be  a  necessary  ingredient  for  great  success,  but 
ts  presence  cannot  be  calculated  in  advance.   No  court  of  law 
an  compensate  a  businessman  for  opportunities  lost  through  the 
eath  of  his  enterprise,  for  its  ultimate  growth  is  not  determin- 
d  at  its  birth.   It  is  respectfully  urged  that  the  better  view 
s  that  of  the  Honorable  W.  T.  Sweigert  in  Weingartner  v.  Union 
il  Co. ,  1966  Trade  Case  Para.  71,  757  at  82,500-82,501. 
1965) (uncontroverted  allegations  prima  facie  sufficient): 
In  the  event  that  preliminary  injunctive 
relief  is  not  granted,  plaintiff,  who  has  been  engaged 
in  the  gasoline  service  station  business  at  his  present 
premises  for  more  than  three  years  will  lose  his  business, 
the  customer  goodwill  established  during  these  three 
years  and  his  means  of  livelihood  --  a  result  which, 


if  ultimately  held  to  have  been  wrongful,  would  be 
difficult  to  compensate  in  money  damages. 

.  .  .  [T]he  established  business  relation- 
ship between  plaintiff  and  defendant ,  involving  as  it 
does  merely  the  sale  of  gasoline  to  independent 
service  station  operators,  did  not  significantly  in- 
volve personal  elements  of  trust ,  confidence  or  other 
similar  factors  as  would  make  it  unfair  to  require 
continuing  plaintiff  in  possession  of  the  service 
station  in  question  and  that  defendant  resume  supply- 
ing plaintiff  Weingartner  with  gasoline  and  other 
products  as  before  the  expiration  of  the  lease,  pendente 
lite  or  at  least  until  further  order  of  the  Court. 

It  simply  cannot  be  said  that  money  repairs  all 
iamage  as  a  matter  of  law.   Trebling  provable  recovery  is  at 
lest  a  clumsy  approximation  of  compensation  for  imponderables , 
,nd  cannot  be  compared  with  prevention  of  the  wrong  for 
efficiency  to  the  ends  of  justice."   See  Rank  v.  Krug ,  142 
'.  Supp.  1,  160-161  (S.D.  Cal.  1956),  aff'd  in  part  sub  nom. 
lugan  V.  Rank.  372  U.S.  609  (1963);  Nadell  8  Co.  v.  Grasso, 
75  Cal.  App.  2d  420,  346  P. 2d  505  (1959);  cf.  Rodgers  v. 
hited  States ,  158  F.Supp.  670,  679  (S.D.  Cal.  1958). 

There  appears  to  be  no  issue  of  causation  of  injury, 
hat  is,  if  appellee's  attempts  to  take  away  appellant's  lease 
nterest  are  wrongful  under  the  Sherman  Act,  then  the  loss  of 
usiness  is  unquestionably  the  direct  result  of  the  violation, 
he  district  court's  finding  (R.  130)  that  movant  had  not  es- 
ablished  price  policy  as  "the  cause"  behind  Union's  course  of 


:onduct  must,  then,  be  directed  not  to  a  causality  issue  such 
s  that  treated  in  Haverhill  Gazette  Co.  v.  Union  Leader  Corp. , 
33  F.2d  798,  805-806  (1st  Cir.  196H)  (harm  compensible  when 
ntitrust  violation  a  substantial  cause  among  others),  but  to 
he  question  of  illegality  itself.   Implicit  in  the  finding  is 

misorientation  about  the  reason  a  given  act  is  or  is  not  a 
iolation  of  the  antitrust  laws  under  Section  4  of  the  Clayton 
ct .   Appellant  contends  but  was  not  permitted  to  show  that 
nion  maintains  a  resale  price  maintenance  program  in  which 
loors  are  set  by  a  "floating  tank-wagon  price"  plus  operating 
osts  (including  a  per-gallon  rent  charge)  and  ceilings  by  the 
erculiarly  suasive  retail  price  notifications  of  sales 
upervisors  who  also  administer  appellee's  landlord-tenant 
elationship  with  the  dealers  and  who  make  recommendations  as 
o  the  cancellation  or  non-renewal  of  leases .   Cancellation  and 
on-renewal  are  the  motive  part  of  machinery  whose  existence 
ffends  the  Sherman  Act  because  its  effect  is  to  exact  compliance 
ith  the  manufacturer's  "list"  retail  prices.   Appellant  was 
urt  by  the  operation  of  Union's  price-fixing  mechanism  regard- 
ess  of  whether  appellee,  were  it  not  breaking  the  law,  would 
Iso  have  sought  termination  of  his  estate. 

In  its  demand  for  a  single-factor  analysis  of  the 
ermination,  the  court  did  not  even  direct  its  enquiry  to  whether 
urtherance  of  an  unlawful  resale  price  program  "substantially 
ontributed"  to  appellee's  decision.   See  Osborn  v.  Sinclair 
8f .  Co. ,  286  F.2d  832,  837  (4th  Cir.  1960),  cert,  denied, 
66  U.S.  963  (1961).   As  the  Osborn  court  subsequently  in- 
icated,  its  holding  that  the  company  had  terminated  its  lessee 


lealer  "partly  because"  he  did  not  abide  by  its  illegal  mar- 
;eting  policy,  Osborn  v.  Sinclair  Ref .  Co. ,  32H  F.2d  556,  569, 
75  n.l8  (4th  Cir.  1963),  precluded  the  defense  of  right  to 
erminate  under  the  lease,  id.,  575  S  n.l7.   Indeed,  where,  as 
ere,  the  termination  is  "part  and  parcel"  of  the  unlawful  con- 
uct ,  there  is  no  requirement  of  direct  purpose  at  all,  as  these 
laments  have  been  stated  in  the  alternative  by  the  Supreme 
ourt.   See  Poller  v.  Columbia  Broadcasting  System,  368  U.S. 
54,  468-469  (1962). 

The  immediacy  of  the  harm  threatened  by  appellee  is 
ow  greater  than  before.   Appellee  has  intensified  its  attack 
n  appellant's  leasehold  and  ability  to  seil  gasoline  by  depriv- 
ng  him  of  access  to  the  premises.   The  fact  that  Union  is 
ccupying  the  station  under  a  state  "unlawful  detainer" 
udgment  would  not  affect  appellant's  federal  right,  even  if  the 
udgment  were  final.   Cf.  Maryland  Gas  Co.  v.  Pioneer  Seafoods 
o.,  116  F.2d  38  (9th  Cir.  1940) 

Wrongful  ouster  in  violation  of  a  law  of  the  land 
romulgated  by  the  Federal  Congress  is  not  dignified  by  its 
onsonance  with  the  decision  of  a  state  court.   See  Chase 
at'l.  Bank  v.  City  of  Morwalk,  291  U.S.  431  (1934).   Even  if, 
s  is  plainly  not  the  case,  a  state  court  could  conclusively 
etermine  the  issue  of  right  to  immediate  possession,  the  pre- 
ent  appeal  would  not  be  affected,  as  appellant  seeks  relief 
oing  beyond  mere  possession.   Cf.  Lincoln  Printing  Co.  v. 
iddlewest  Util  Co. ,  74  F.2d  799  (7th  Cir.  1935)  (broadly 
ramed  prayer  withstands  change  in  circumstances).   To  find  the 
arm  to  Union  in  continuing  to  do  business  with  Mr.  Chandler  at 


:he  premises  in  question  in  any  way  comparable  to  the  harm  to 

)e  suffered  by  appellant  from  the  impending  death  of  his  enter- 

)rise  would  be  to  adjudicate  in  a  vacuum. 

II.  A  PARTY  SEEKING  INJUNCTIVE  RELIEF  INVOKES 
INHERENT  EQUITY  POWER  TO  GRANT  A  COMPLETE 
REMEDY  BASED  ON  A  FULLY  INFORMED  CONSCIENCE. 

A.  Misconception  of  Jurisdiction 

The  court  below  erred  in  restricting  its  equity 
urisdiction.   It  is  respectfully  submitted  that  the  federal 
:ourts  in  antitrust  proceedings  are  to  use  such  povjers  as  have 
)een  developed  by  courts  of  equity,  see  15  U.S_.C_.  Sec.  26 
1964)   and  thus  should  grant  complete  relief.   A  party  is 
:ntitled  to  invoke  chancery  powers  to  enhance  the  effective- 
less  of  his  legal  remedy.   Bateman  v.  Ford  Motor  Company ,  302 
'.2d  63,  66  (3d.   Cir.  1962).   Nontheless  ,  the  court  below 
:urned  its  back  on  the  injustice  of  Union's  attempt  to  termi- 
late  the  lease  in  a  manner  contrary  to  the  statement  it  made 
.nducing   appellant  to  accept  the  termination  clause. 

The  court  also  expressly  indicated  it  would  not 
letermine  whether  Union's  marketing  methods  would  be  regarded 
LS  an  antitrust  violation.   This  ruling  prevented  the  plaintiff 
'rom  showing  his  full  proof  on  the  very  subject  matter 
irroneously  raised  by  the  question  of  ultimate  success.   More 
■ignificantly ,  the  court  thereby  deprived  itself  of  an  informed 
•uling  on  the  equities  as  between  the  parties . 

B.  Abuse  of  Discretion 

The  term  "discretionary"  does  not  oust  appellate 
:ourts  of  jurisdiction.   See  Crites  v.  Prudential  Ins.  Co.,  322 
I.S.  408,  418  (1944).   Failure  to  make  distinctions  in  the 


:ercise  of  discretion  may  be  corrected  on  appeal.   Woods 


V. 


.ty  Nat'l  Bank  S  Trust  Co.,  312  U.S.  262,  270  (1941).   Whether 

'  not  appellant  was  denied  a  fair  hearing  under  Truax  v. 

irrigan,  257  U.S.  312  (1921),  fundamental  fairness  requires  that 

le  court  neither  predict  outcome  nor  purport  to  balance  equities 

thout  an  examination  of  appellee's  illegal  conduct. 

CONCLUSION 

The  Court  should  reverse  the  determination  below  and 

,ther  enter  a  preliminary  injunction,  or  order  further  hear- 

,gs  in  which  plaintiff  can  establish  more  fully  at  this  stage 

the  case  the  program  and  policy  of  Union  Oil  Company,  in 

icordance  with  applicable  legal  principles. 

WHEREFORE,  appellant  respectfully  prays  that  the  Order 

nying  plaintiff's  motion  for  a  preliminary  injunction  be 

cated  and  that  the  judgment  of  the  court  below  be  reversed. 

Respectfully  submitted, 

MAXWELL  KEITH 

R.  CORBIN  HOUCHINS 


By: 


MAXWELL  KEITH 
Attorney  for  Appellant 


I  certify  that,  in  connection  with  the  preparation  of 
:his  brief,  I  have  examined  Rules  18  and  19/of  the  United  States 
lourt  of  Appeals  for  the  Ninth  Circuit,  and  that,  in  my  opinion, 
he  foregoing  brief  is  in  full  compliance  with  those  rules. 


MAXWELL  KEITH 


AFFIDAVIT  OF  MAILING 


;TATE  of  CALIFORNIA  ) 

)      s  s  • 
:iTy  AND  COUNTY  OF  SAN  FRANCISCO  ) 


VICTOR  JACOBS,  being  duly  sworn,  deposes  and  says: 
That  he  ha^  caused  to  be  served  a  copy  of  the  Appellant's 
)pening  Brief  in  the  above  entitled  action  by  mailing  a  copy  of 
:he  Appellant's  Opening  Brief  to  the  following  named  attorneys 
'or  the  Appellee  in  the  said  case  at  the  address  hereinafter  set 
'orth  ,  postage  paid,  this  20  th  day  of  March,  196  8. 

Mr.  Richard  Haas, 

Brobeck,  Phleger  S  Larrison 

111  Sutter  Street 

San  Francisco,  California 

Attorneys  for  the  Appellee. 


VICTOR  JACOBS 


Subscribed  and  sworn  to  before  me 
:his        day  of  March,  1968. 


Notary  Public 
n  and  for  the  City  and  County  of 
Ian  Francisco,  State  of  California 

[y  Commission  expires: 
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UNITED  GT'iTEl    XURT  OF  .t?PE.U.S 

pon  THE  iimm  ci::cuit 


PORTIiR  D.   vmiT3, 

Appellant. 
vs. 

PEOPLE   OP  RTITE  OF  CALIPO  III  A   , 

Respondent. 


CIVIL  No.   ''?4'>9 


TO:      THE  HONORABLE  CHIEF  JUDGE  .\ND  JUSTtC'JS,   ;\Ni)  THE 
HOilORALBE  CLJRK  OP   THE  ABOF^;  ENTITLED  COURT: 

(V;iTH  REP.JnJNCii;  TO  RULE  11;   RULJn   OP  THIS  COURT) 
Porter  i).  'Jhite,    (Ap-oe^lant  herein)  loves  this  Honorable 
Court,   and  the  Honor able  Clerk  of  this  Court,   that  he  be 
allo-ed  to  -oroceed  after  having  prepared  the  foregoinfj  brief 
upon  irrei^lar  paper  and  in  an  irregular  manner.     At)peilant 
is  co'ifined  in  state  prio^n  and  is  therefore  a  nrisoner  of  the 
State  of  Ca'i.ifornia.     This  institution  affords  no  facilities 
rrhereby  appe''lant  -nay  adequately  meet  the  requirenont  of  Ru^e  l 

I  DECL.\RE   UNDER  PENALTY  0?     ERJURY  THVT  THIi;  ?0:iEGONE  IS 
TRUE    VND  CO  RECT.  ^^  J^       h    1 1<^ -J- 
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Porter  D.   White 
P.O.   Box  ?210 
SU3\nville,   California 

In  propria  Persona 


UNITED  STAT  :S  COURT  OP   :\PP3\L?5 
FOR  THB  NINTH  CIRCUIT 


PORTiiH  D.  7niTE,  )       CIVIL  No.   22419 

Appellant,  ) 

▼8.  ) 

!  ) 

fBO?lB  Of  9«a«B  Of  CALIPORNIA,  ) 

Respondent.  ) 


) 


ON  DIRECT  .\PPE.\L  PR0:T  TIIE  UNITED  STATEH  DISTRICT 
COURT  POP.  Tins  NORTH'JUN  DISTRICT  OP  C^LIPORNIA 

SOUTHERN  DIVISION 

PURSU\NT  TO  RULES  73   (a)   (b)   (g),   75   (a)   (b)     OF  THE 

PED3n\L  RULi:n  OP  CIVIL  PROCSDU^Il   .\ND  RULES  OP   THIS 
COURT,  RULE  10   (1)   and  (?)  AND  RULE  18. 


On  September  8     l^^l,   an  aDDllcation  for  Urlt  of  Proh-'bltioi 
was  flTed  in  the  United  States  District  Court  For  the  Northern 
District  of  California,    Southern  Division,   by  Porter  D.  T/Tiite. 
(Hereinafter  referred  to  as  Appellant)  requesting  that  the  First 
Appellate  District  Court  of  Appeal  of   hhe  State  of  California 
be  en.-jolnod  from   further  proceedings  in  the  natter  of  Peorile  r. 
'Jhite.   #5780.     An  appeal  from  the  judgment  of  a  Superior  Court 


?■    :f'-T7rf 


of  the  State  of  CaTifornia.  The  Honorable  Stanley  A.  'G'^e'' 
United  States  District  Court  "'ud^e.  denied  the  Pet'.tion  for 
V.'rit  of  -Prohibition  v/'thout  an  opinion.  Notice  of  AppeaT  -'as 
raai''ed  to  the  United  Staten  Jistri  tt  Court  Cterk.  Janes  ?. 
.",'elsh  on  October  19  lO'^?.  It  is  froTi  the  adverse  ruling  of 
the  llonorable  Jud  ce  V/ei.^e"'  ,  and  his  failure  to  sive  an  opinion 
In  the  ?natter  t;iit  appellant  now  a'^peals.  Appellant  is  asking 
this  Honorable  Jnited  States  Court  of  Appedis  to  revcrso  the 
opinion  of  the  Court  below;  to  grant  the  relief  sought,  or  to 
give  an  o'-anion  v;hv  the  relief  sought  should  not  be  granted. 

STATS'ISNT  OP  TIHS  FACTS 


These  game  quest >.ons  have  been  preseAAdd  to  this  HonorabTe 
Court  in  several  other  petitions  (see  fi^es  of  th's  Coart  i-'^l^^i) 
'vhich  ere  de  ied  bee  xuse  an  appe  \T  was  then  pending  in  the 
State  Court  of  Appeal  .for  the  Firts  Appellate  District. 
Appellant  is  now  seeking  prohibition  against  the  Appellate 
Court  of  California  (the  District  Court  of  Appeal  denied  the 
appeal  on  December  11,  "^167)   and  the  State  SuprueTne  Court  on 
the  grounds  that  his  triil  -/as  a  mere  farce  and  a  sham,  and 
the  State  Trial  Jud^je  had  no  .jurisdic  ion  to  try  the  case,  or 
th:\t  he  exceeded  .iurisdiction  by  his  failure  to  properly  conpletc 
the  Court  at  tria""  co  anencement .  and  thut  the  privacy  of  the 
deliberation  of  the  .iury  was  inv  idcd  by  the  attorney  for  the 
Prosecution,  and  by  another  agent  of  the  state,  the  Bubl ic 


Defender  \iho  had  T>retended  to  represent  the  defense  durin/:;  the 
trial.     Because  of  the  loss  of  .iurisdiotlon  at  the  tri  .T  leve^ 
in  the  state  court     the  aT>"Dellato  courts  of  the  state  has  no 
3u8isdiotion  upon  which  to  act.     Horrever,  appellant  has  sought 
prohibition  chiefly  on  the  grrounds  that  the  Appellate  Coxirts 
of  California  furnishes  no  remedy  as  a  "^at  er  of  law  in  this 
case.     The  following  questions  have  been  presented  to  the  Courts 
of  Cilifomia,   and  the  relief  sou^t  therein  were  denied. 

(1)  \7HETII2n   TIIE  STlTE  COUBT  VtOLATIHD  TIIE  DJE  PROCli''/^    iriD  E"}UAL 

pp.otectio:j  CTAUn  r,  op  the  pourt^jehth  utend:tent  .'tt  forcing 

APPELL.'UJT  TO    U'?E.\R   IN    T.OPRIA  ?EP.r,ONA  IN  VIOLITION  OP 
THE  SIXTH  .m-ND:,ENT,   CONSTITUTION  UNITED  STATES c 

(2)  V/HETHER  THE  STATE   COURT  VIOLATED  THE  DUE  PROCES'^.  AND  'JIUAL 
PROTECTION  CLAUSES  BY  D  :NISLBH  OP  P-IGHT  TO  COUN'^.BL  OP  CHOICII 
'VHEREAS  THE    \BILITY  TO  RET\IN  PRIVlTE  COUNSEL  '.7 AS  SHOV.-N. 

(3)  ITHETHEIl    A?PELL\NT  'IIS  DENIL^D    V  PAIR   TRI'L  BY  ILWING   AN 
ONPREP AIRED  ATTORNEY  PnRClilD  U?0;l  IIIM   AT  TIHE  OP   T   I\Lc 

(4)  7EJTIL:^rt   THE  D  :LI3ER  .TIOHS  OP    VH":   JURY  :.UT  BE  DI'-TORBED  BY 
THE  ATTORNEY  FOR   THE  ST\TE  INV\DI 7G  THE  PRIV\CY  OP  THE  JURY 
DELIBERVTIONS. 

Although  an  appeal  was  T>ending  in  the  state  court,    the 
state  court  had   .iurisdiotlon  to  act  unon  the  questions  whe  'eby 
were  presented  the  above  questions  in  a  petition  for  habeas 
corpus  (see  In  re  Johns  >n.   3'>  Pac-   2d  225).     The  District  Court 
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yf  A'n'Dea"'  denied  in  the  Isnue  of  counsel  on  habeas  corpus  and 
on  appeal?  the  State  Supreme  Court  denied  habeas  oor-nus  in  all 
issues  which  afe  presented  in  this  appeal-petition.  Haheis 
Corpus  "'ITT  lie  to  test  the  Taj?alit.v  of  a  conviction,  (s«e 
McDonald  vsl  loore  "^53   P.  Pd  10S5  ex  rel  Durocher  V3#  LaVa''Te. 

•=^1?  (TO'^/!)'  In  re  Bartges  '"I  CaT  .  '^d •  In  re  Ho.nnear  '"O 

CaT .  ''d  /1 1^  >  therefore  the  state  court  of  appeal .  or  the  Supreme 
iflMital;i«ig«M»Bxkg  have  held  an  evidentary  hearing  on  the  natter 
of  ap'iellant's  contention  especially  v;hereby  the  Reporter's 
Transcript  baaas  vetity  to  the  appellants  contention.  (See 
Reporter's  Transcript  Pages  1  and  ^  which  is  on  exhibi  -  in  "ttifts 
Court). 

It  is  '^e^l  established  law  thit  a  reviev/ing  court  cannot 
look  into  matters  outside  the  record  (see  People  v.  Lyons  ?^ 
Cal.  Tiptr.  '^'^7), and  boin^  as  the  record  is  silent  on  the  issue 
of  the  invasion  of  the  jury  roo-n  by  the  agents  of  the  state  , 
direct  appe  i''  furnishes  no  renody  aa  a  matter  of  law  on  that 
particular  issue.  To  deny  appellant  a  chance  to  be  heard  on  the 
Issue  of  the  invasTon  of  r;he  .jury  room  is  a  deniol  of  due  process 
and  oqual  protection  of  the  law.  A-npe^lant  is  entitled  to  be 
heard  on  a'll  of  the  issues  which  he  has  presented  as  violations 
of  his  Constitutional  ri,'?hts.  Appellant  presented  sworn 
affidavits  to  the  United  States  District  Court  to  the  effect  of 
the  liwcY   roo-n  invasion  but  that  gonorable  refuse  to  grant  the 
re"'ief  sought  or  to  explain  why  appellant  wan  not  entitled  to 
be  granted  the  requested  relief. 
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ISSUSn  PRESENTED  HEREIN 

C)    .;iieth;;r  tiie  counT  belo-v  .\bused  ith  DincRETTOn  by  pailut'E 

TO   'T\XS    \  P\CTU\Ii  DETER  IIIIATIOIT  ?0H    ?HE  ORDER   OF  DENT\l 

OP  .ll'PLIC  ITIO-J  POR  ':r:iT    P  ?  .ohibition. 
C)       .HETHER    .IPPELIijMTT    .,'A'^  DENIED   A  CONSTITUTIOIIAL  RIGHT  BY  THE 
(  DEiJI  U.  OP  IIAVI  :G   ./ITNE'^TJ'^    .)IVE  TESTIIOIIY  COiTCSRiITUG   THE 

INVISION  OP  PRIVACY  DURIiJG  THE  JURY  DELI3ER VriCNn. 
("5)      •.."HETHGR   .\:^?EIiL\NT»n   CONVICTION    IND  CONPINEMINT  VTOLATEP, 

DUE  PnOCEHS   .\ND  E  vJXh  '^ROfflECTION  CLAUSE  DP   THul  FOURTEENTH 

.\r.lEND:.IENT    MEREBY  .\PPELL.\NT  H  r,   ONLY   A  P.\IITIVL  rST.DY  IN 

THE  STATE    \1^PB\L  COURTS. 
(4)     V.'HETnER   THE   AGENTS  OP  THE  STAVE   (TirE  JJDGE     THE  DE-'UTY 

DISTEICT   ATTOnirEY,    AMD^'O"!    THE  PUBLIC  DENENDBR  H\D   M 

OBLIGATION  TO  REVEAL  THEIR  PERSONAL  ICIOV.'LEDGE  THAT  ONE  OP  JUNIORS 

SPOKE  UNTaUTHPJLL  V/HILE  UITDER   OATH. 
1.  .\RGU'1ENT 

a.     The  Court  bei.o  -  did  a  'Use    '  t.c  discret'on. 

Ltvs  are    lade  to  be  obc/ed  by  jjulers  and  peo-Dle.      The  Court 
had  a  duty  to    n -e  a  date  ninatlon  of  fiacts  in  the  order  of 
denial  and  Rule  5^»   Fed.  Rules  Civ.  iToo.   is  hodling  as    •el"'    at 

Rule Local   .'ules  of  the  Court  belovr.     Aij-peHant  had 

Tset'.tioner  the  Court  beio-.'  not  as  a  stillin;'^  -nethod .   but  an  a 
renedy  to  elicit  the   tru/^h  of  the  occurnance  of  the  r '.t) id-fire 
violations  of  aT)pe''lant's  Constitutional  r-.,'xhts  by  the    xf^ents 
of  the  state  at  the  trial.     Being  as   the  State  record   is  siient 


concdrnin/^  the  invasion  of  the  -orivacy  of  the  .jury  roo-n  during- 
deTiberat'.cns  for  the  verdict,  the  Court  had  a  duty  to  receive 
testiiiony  fron  'vitneases  vri-th   reference  to  the  in4rugi^n  ''hereab;; 
sworn  affidr/its  by  riartioa  \7ho  -vitness  the  instrusinn  irere 
presented  ti^  the  Court.  Appellant  had  lovod  the  Court  that  the 
juroBs  he  sub-Doenaed  concernin,'^  the  invasion,  and  appellant  rras 
legally  entitled  to  have  witaasses  appear  (Rule  /*5  (e)  P.U.Civ.P) 
at  the  heariig  for  prohibition  and  the  denial  of  said  request 
VOLS   a  denia".  of  a  fair  hearing  in  the  matter  in  violation  of  the 
Sixth  and  Pcurteenth  A-nendnents.  California's  Constitution  Art, 
section  1"5  is  interpreted  to  nean  th  it  appellant  has  no  i'emedy 
unless  an  entire  exanlAation  of  the  entire  oauso  is  had  whereas 
an  appeal  is  pending  in  the  state  courts.  There  can  be  no 
exarninat'.on  of  the  invasion  \7ithout  testimony  due  to  the  fact 
that  the  invasion  as  lot  reported.  California  Court  Save  held 
that  th3  .jury  room  shall  be  occupied  by  ,lurors  on^^.y  durin/r  the 
detAberatiion  for  the  verdict  (VGory^woL     vs.  Uritton  A  Ca""  .  "d 
'^"t  ?oonle  vs.  Brune'iant .  ^  Ca""..  Arjp.  ''d  75).  aid  the  Federal 
Courts  have  held  thvt  the  presence  of  any  pernon  other  than  the 
t/olve  .-jurors  impinges  on  privacy  and  secrecy  of  deliberations 
.jury.  (See  Jnited  States  vs.  Virginia  iirrection  Corp.  "^35  F.'^d 
87c>.)  In  oases  of  felony,  where  -the  prisoner's  life  or  liberty 
is  In  peril,  he  has  the  ri^t  to  be  present,  and  mxist  be  present, 
during  the  whole  of  the  trial,  and  until  the  final  .judgrnent. 
For  that  reason,  the  invasion  by  the  agents  of  the  state  was  a 
violation  of  the  right  to  apToear  o''auae  of  -the  Sixth  Anendment 


which  is  nake  aT)p"'.ioa'ble  to  the  st-ites  by  the  Pourthenth 
Araendient.  Being  as  appellant  vrtxB.   not  -oregent  trhiaie  the  state 
agents  vrere   inside  the  ,1ury  room,  it  is  fair,  and  legal,  to 
assume  th  vt  \"rhat  occurred  at  that  tine  was  the  direct  cause  for 
the  ,1ury*s  return  a  a  guilty  verdict,  and  the  assumiation  would 
have  a  special  effect  when  considering  the  fact  that  the  agents 
entered  the  .iury  room  to^  offer  evidence,  (see  Peo-olo  V,  Lo'-'cry. 
70  Cal.  ll"?*)  The  law  is  established  that  the  Sixth  A-nend'nent 
safeguards  the  right  to  a  fair  4rial  by  an  impartial  .iury, 

(Gladden  v.  Oregon  State  No#  li .October  Tern  1066)  and  that 

a  person  accussed  of  crine  has  a  right  to  be  confronted ■ 
(Shepard  v.  Max-ell -384  U.  ".  733. "^51  •  Pointer  v.  Texas  311  U.S. 
''^l).  Tho  Un-^.ted  States  Supre-ne  Court  stated  in  Turner  vs 
Louisiana; 

"The  'evidence  developed*  agiinst  a  defendant  shall 
conie  fro  1  the  vritness  stand  in  a  T)ubiio  courtroom  kexsi 
where  there  is  free  .ludicial  protection  of  the 
defend  Jit»s  right  of  confrontation,  of  cross-examination 
and  of  counsel."  379  U.".  415.  47^-473. 

This  Court  should  take  notice  that  the  agents  of  the  s4ate 
has  not,  and  cannot  truthfully,  denied  the  contention  that  the 
the  jury  was  not  one  of  Constitutional  require.  The  verdict 
of  a  .iury  ^nust  not  be  disturbed  or  -it  will  not  neot  the  S^xth 
Aiendient  st  mdard  of  a  fair  trial.  (Henrner  v.  United  Staton 
■^'7   U.S.  '"^7  '^'^9:  Mat'^ox  v.  Un  ted  States.  I'l  U  ".  141  !/"!• 
Gold  V.  Jn'.tod  States,  "^7  S.Ct.  •<78. 
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a.   AT)pe  Tant  wis  denied  a  Constitutional  ri.r^ht  "by  the  Coiirt's 
failure  to  a"" lot?  \7itnesses  to  /?ive  testimony  in  the  hearing  of 
the  Petition  for  7rit  of  /Prohibition. 

"The  ATI  Writs  Act  ?8  U">C  section  1  '51  (a),  e-wo'^erg 
the  f'.'doral  courts  to  'issue*  all  ^nrits  neoessar  r  or 
appropriate  in  aid  of  their  respective  .iurisd'ctlons  and 
agre -abije  to  the  ussages  and  prlnoip''eo  of  law.  The 
exercise  of  this  nover   is  in  the  nature  of  appellate 
jurisdiction  vrhere  directed  to  an  inferior  court  (  3x 
Parte  Crane  5  Pet  IQl  193  8  L  ed  9?  HA  (iTl) 
(Marshall  C.J.)  and  exteads  to  the  potential  ,1urigdlction 
of  the  appellate  court  r/here  an  appeal  Is  not  then  sending 
may  he  later  perfected."  (  Juot.ed  from  Vol  15  L  ed  ''d  817). 
It  v.'\s  stuted  by  the  Honorable  -Ir.  Justice  Day  ^n  the  case 
of  ilcClenan  v.  Car^'and  ?17  a.f5.  ?  "i     54  L.  od  76'^   (imo): 

"(r;)e  thln>'^  it  the  true  rule  th  it  v/here  a  case  is  'Within 
the  appellate  iurisdictlon  of  the  fel.'jher  court  a  mrit  ... 
may  isnue  In  aid  of  the  appe"'.''ate  iuriod'ction  -•hich  might 
other-ioe  be  defeated.   ..." 

In  Roche  v.  Evaporated  inic  Ans»n  ^t)  U.H.  '^t,  1?  L.ed 
n  VT*  at  1139  (19^^'')  Chief  Justice  Stone  st  ited  thit  the  authority 
of  the  appe''late  oourt  "is  lot  confined  to  iho   issuance  of  '•-'ritrs 
in  aid  of  .iurisdiction  alread  ■  acquired  by  appeil  but  extends  to 
those  cases  v/hich  are  -vithin  its  appellate  .iuriodlc  t^lon  a'' though 
no  appeal  has  been  perfected.  3i%a8udesK£a!xja3c;K3$(2^3€^l^cec;@@cc€^ 
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It  is  obvious  that,  the  Coart  belo'-.'  did  not  give  credence 
to  appellants  cfeiitention  of  the  Invasion  of  the  .1ury  room,  nor 
to  the  sv;orn  affidavits  which  rere  Tirescnted.  Being  as  the  State 
has  not  denied  the  allegation,  the  Court  belo-v  shou"'d  have 
a''lo\7ed  witnesses  to  be  subpoenaed  to  ^ive  testi-nony  at  the 
hearing  in  the  natter  of  the  petition  for  prohibition. 

"3. 

ii.   The  Fourteenth  .imendment  forbids  a  conviction  which  has 

been  acquired  in  violation  of  the  due  process  and  equal  protoctioji 

clauses  of  that  amendment* 

I     The  law  is  established  that  each  person  accused  of  crime 

is  Constitutionally  entitled  to  have  the  assistance  of  counsel 

at  his  trial  (Sixth  Aiend-aent  Constitution  of  United  Sti,tes)* 

the  ""aT  is  also  established  thxt  the  Constitutional  require  of 

the  assisslance  of  counsel  icon  that  counsel  must  bo  adequately 
/prepared / 
/prior  to  trial./  Appellant  v/as  forced  to  proceed  to  t'^'ia''  ^ith 

an  attorney  who  was  forced  upon  him,  over  ob.iection,  in  the 

pfesence  of  the  ,1ury  members.  The  record  of  the  trial  declare 

that  appellant  auneared  in  propria  persona,  and  the  Attorney 

for  the  '/rosQcution  claimed  that  appellant  had  promised  to  be 

in  propria  peroonao  Ho'vever,  the  record  will  not  support  thit 

contention.  An  attorney,  upon  motioning  that  he  be  allo'od  to 

withdraw,  stated  to  the  court  that  he  understood  that  ar^nellant 

would  ap-pear  in  ■nropria  persona,  (see  Transo*ipt  entitled: 

Transcript  of  Various  Dates  ^rior  to  Trial — April  "?,  lO^fJ)  but 

the  attorney  could  not  legally  waive  appellants'  Constitutional 
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right  to  cour..3el.  It  was  the  duty  of  the  covirt  to  Inquire  Into 
the  matter  of  counseT  Instead  of  accepting  '-rhat  the  attorney 
said  and  then  later  fording  appellait  to  stand  trial  without 
counsel.  Appellant  has  at  no  time  waived  his  right  to  counsel , 
and  if  the  Coirt  was  opinionated  that  appellant's  right  to 
counsel  could  be  legally  waived  by  an  attorney  who  was  asking 
to  withdraw  fiom  the  case,  appellant  should  have  been  told  that 
he  could  not  lave  counsel  of  choice  at  the  next  hearing.  At 
the  co'imencement  of  trial  appellant  did  not  request  that  the 
trial  be  had  o^.  another  date,  but  that  he  be  given  a  f e  •  minutes 
te  tetain  anotier  attorney  v;ho  was  at  that  time  in  the  building, 
and  with  whom  appellant  had  spolcen  to  that  very  same  day  with 
respect  to  hav  ng  him  represent  S*.  A  waiver  of  counsel  was 
necessary  befoitJ  appellant  could  legally  appear  without  counsel 
(Johnson  v.  Zevbst,  "504  U.S.  ''50,  /'.64),  therefore,  aT5pellant»35 
had  an  tndisTJu-bable  right  to  counsel  QPowell  v.  State  of  Ala. 
287  U.S.  45).  Appellant  stated  to  the  t^'ial  judge  that  he  did 
not  desire  th',-  assistance  of  the  Public  Defender  (RT  ?)  and  the 
said  attorne "  'as  told  that  his  services  were  not  desired. 
Anpeilant  wis  unconstitutiona''''y  de->rived  of  his  right  to 
counsel  wh>reas  he  wis  not  accorded  a  clearout  extjTanat'.on  of 
his  rithtj  -.'hen  he  indicated  to  the  court  that  he  did  not  want 
the  asic^'tance  of  the  .De-outy  Public  Defender,  but  wanted  counsel 
choice.  (See  HigrTins  v.  Pay  35/  P.Pd  '^lO  0966)   and  for  his 
own  protection  defendant  who  wishes  to  -oroceed  pro  se  must  , 
make  requoat  to  act  as  hibg  ovm  larvver  in  order  to  Invoke  that 
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right.  U.n.C.A.  Const.  Anend.  6 United  Btates  ex  rol  Hi^^fftis 

V.  Pay  supra.  If,  as  the  record  claim  aT)T)oTi.ant  vraa  in  T>ro 

per  for  trial,  appellant  v;ag  denied  his  Constitutional  ri^'^ht 

to  be  represented  by  counsel  ^7hich  is  guaranteed  by  the  Sixth 

A^^ndncnt  of  the  United  States  Constitution.  The  Attorne:,'- 

General  of  Ca""  if o 'nia  has  declared  that  appellant  T7as  retirosente  , 

by  counsel  at  ttrial  despite  the  record  contention  that  aT)pel"'a^t 

a-opeared  in  pro-nrla  persona.  If  that  is  correct.  Court- anno  in  te5 

coxinsel  should  have  been  given  time  toprepare  (Joseph  vs. 

United  itates.  "^^1   P."d  720).  and  without  ti"ne  for  coansel  to 

prepare,  a  conviction  tTill  not  stand,  (To^-msend  vs.  3omar  "551 

P. 2d  •''99)«  Legal  representation  is  not  adoquare  and  tria""  does 

not  meet  statdndard  of  fundamental  fairness  H  court-appointed 

couneel  is  not  afforded  adei^uate  opportunity  to  investigate  and 

reflect  upon  client's  case.  In  Martin  vs.  Co'Tmonwea"'th  of  Vir. . 

365  P.  r^d  5^9. (10 '6)  the  Honorable  Judge  Sobeloff,  D.C.  Cir.  itat^ds 

"The  Court  recognizes  that  in  each  of  these  casea  (dea"'ing 
\7ith  effectlvGneas  of  court  appointed  counsel's  renresen- 
tition)  the  facts  -'cre  different.  The  appe^'^ate  courts 
have  insisted  that  anp''e  time  "be  allov.'ed  counse"^  for  pre- 
paration.  They  point  d  to  pos-!ible  pre.ludice  in  so  -e  of 
the  cases  .  but  a  shov/iag  of  actual  nreiudicc  is  not  the 
basis  on  v'hich  these  cases  rest.   The  "^ack  of  opTiortunitv 
for  isxa.jfaaixi.icwi   investigation,  reflection,  conference, 
and  lature  consideration  'vhich  results  from  trials  of 
felonies  i  imediatoly  after  anpointrient  of  coansel  provides 
the  b:\Bis  for  gr  mt'.ng  the  -..Tit.  ***  Courts  need  not 
look  foB  specific  pre.judice.  The  'ourden  isn't  on  the 
petitioner  to  shor;  th  it  he  r/ould-nrofit  by  a  trial  in  \7hich 
counsel  had  nore  tl  le  for  prep  rrition.  Lack  o$  due 
process  is  implicit  v/hen  a  felon  is  tried  ftllmediitely 
after  the  appoint  'ent  of  counsel.  *  ♦  *  To  hold  other'rise 
simnlit  invites  courts  to  continue  the  procedure  that  leads 
to  pro  for-na  renre mentation.  The  State  can  shov/  no  com- 
pe''ling  for  indicting  a  felon,  appointing  counsel,  and 
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trying  hi.n  a"l  on  the  sane  diy."  (Cee  a'^ao  Egtes  vs» 
State  of  Texas,  ""^^   U.n.  •■"^) 

Appellant  shaTT  not  go  to  great  lenght  to  sho\7  that  coiart 
/cojagel  /  >'realize>' 

^aTT'Ointed^'^Tas  not  -prepared:  appellant  also/relAarf  that  the 

Ourden  is  a  heavy  one.  However,  the  follovrlng  state  lent  su^tis 

up  isouG  VX  entirely— quoting  Reporter's  Transcripts 

MR,  V.T3i;KS:  (Public  Defender)  Llay  It  please  the  court, 

/your '' 
in  vierr  of  the  faot/you/^onor  anpo'.nted  "te  to  asoiat  the 

I     defendant  this  norning,  obviously  I  have  not  had  an 

opportunity  for  discovery,  and  under  the  cir  jungt-onces, 

before  the  tapes  are  played  in  the  court  before  the  iury, 

I  rrould  respectfully  "lOve  for  discovery  and  the  onportunity 

to  hear  hhe  tapes  before  that  time  so  thit  if  the  District 

Attorney ^if  your  Honor  ".'i'l  pernit  ne   to  "'is ten  to 

them."  RT  13:  10  thru  ^6, 

On  another  occasion  the  follow'.ng  v;as  had: 

MR.  V.liJiiKn;     Nor,   excuse  Tne .   your  Honor,  please,    T  n.-"  a 
little  bit  handicanued.     RT  ^5:    J?»3« 

The  United  P,t  ites  Huprene  Court  stated  in  Chandler  v.   Frct^-g. 

343  U. -.  3   ♦     75  3.Ct.  1: 

"It  is  clear  that  a  defendant  in  a  state  crin'nal  trial 

has  a  rifTht.ttoder  -Hie  due  t^roceso  clause,   to   ■)e  heard  throug  h 

his  o  .-n  counsel." 

If  the  court  v;as  going  to  force  counsel  upon  appellant,  there 

nas.  by  law.  an  attorney  of  record  and  he  should  have  been  the 

iltorney  forced  to  represent  the  defense.  The  fact  thit  court- 
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apvointed  counsel  entered  the  ,1ury  room  is  absolute  proof  that 
oounsel  was  in  collusion  with  the  attorney  for  the  state  to 
deprive  appellate  of  his  rl^ht  to  a  Constitutional! yy  fair  trial 
Appellant  is  confined  in  violation  of  his*.  Constitution  riffhts 
v.'ith  respect  to  the  due  process  and  equal  protection  clause  of 
the  Fourteenth  ,\raendaent. 
4. 
'  a«   The  agents  of  the  state  (Judge.  Dep.  District  Attorney,  and 
the  Dep.  Pub""  ic  Defender  each  had  knowledge  that  one  .juror  raade 
false  state-ient  on  voire  dire  examination. 

One  of  the  queatons  v/hich  ".'as  asked  the  .iurors  during  the 
voire  dire  exa-iination  vras  whether  or  not  they  (he  or  she)  had 
relatives  or  friends  who  were  ^e^bers  of  law-enforce-nent.  One 
.•juDDr,  r.IrsiJL.  Dorothy  ^^e-^erhorst,  Tirs.^dL.  Dorothy  Hererhorrst . 
stated  as  .fo''lo^7s: 

m.   ..'RIKS:  (RT  ''/!:6)  V/ere  you  ab^e  to  hew   the  questions 
I  asked  the  other  ->rospective  iurors? 

A.  Yen.  ^,     If  I  asked  vou  the  sane  quoitions 

your  ans-*erg  v.-ould  ''•>e   the  same?  A,  Yes. 

MR«  .".'.ililKS:  ■'asR  for  cuuse. 

At  RT  ^3:19  (r,U?PLlD  lENTARY  ^'.X^ORTliR'S  T.  \Iir.CRIPT  ON  A?PE\L)  the 
/asked/ 

Court^XS^Mrs.  He^^erhorsti  XHSXXSa  "You  don't  kno-  thin  n^an 
over  here,  Mr.  Hegerhorst?    A.  Just  a  "'ittle. 
llT,   Ilegerhoret  (it  has  been  Teamed)  Is  a  brother  in-Ta^-  to  Mrs. 
Hegerhorat:  :.!r.  Hogerhorst  is  a  lember  of  Taw  enforoenent  and 
he  -vas  on  duty  as  an  Qf  ficer  of  the  Court*-Court  Bail  iff — at 
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the  time  v/hon  the  .iuror  made  the  sta46ment  which  is   false  be- 
yond a  doubt.  The  question  concerning  friends  or  relatives  in 
lavz-enforcenent  had  "been  aslced  five  different  time*  one  .Iuror 
had  some  causal  acquaintance  x7ho  were  ■•  arz-enf oroe  lent  lenbers, 
an  another  Juror  had  a  neighbor.  This  v/as  adequately  d-' scussed 
and  ,iuror  >  ?.lrs.  Hegerhorst  suroiy  under s to  ■•d  "'hat  '7aR  said.   In 
say'.ng  that  her  ans-'oring  quest^'ons  \7ould  be  the  na-io  ai  the 
ans'ore  which  've'^e  given  by  the  jurors  exi"iined  before  hor.  she 
denied  her  relationship  '^/ith  her  brother -in -la^7  rrho  v/as  by  lb'" 
the  same  as  her  brother.  It  is  a  hu'ian  inroosflibiT  it-,'  not  to  be 
influenced  by  r.'hat  is  undor  your  vision  over  a  T>eriod  of  years. 
.Mrs.  Ilegorhorst  is  the  nother  of  a  grown  child  and  it  ^ay  there 
fore  be  assumed  that  she  has  been  a  member  of  the  Hegerhorst 
family  for  at  least  tv/enty  years-— it  may  not  easily  be  assumnec 
that  she  hne-.'  her  buother-in  law  'Must  a  little"  after  being  in 
the  same  f  imily  for  such  long  neriod  of  tine. 

In  order  to  ascertain  -.-hethcr  a  iuror  is  -nrejudic^d  in 
a  TDartioaTar  cssv^  it  has  always  been  held  Drouer  to 
inquire  as  to  his  lenbership  in  any  noTitical.  re'iig-'ous. 
social  f  industriiT   frat';rna"' ,  Inw-enfo  "cenent  or  other 
organizat' ons  •■hose  b'^^'iefs  or  teachiig  wbuld  pre.iudice 
him  for  or  against  eithor  -oarty  to  the  case.  People  v. 
BoyTe,  "'>  C.A.  "d  1^!-  at  1^"). 

..hat  is  of  importance  is  the  fact  that  -Irs.  Ilegerhorst  lcnor"'ng''y 

concealed  her  relationship.  It  matters  not  'vhy  she  coneea''ed 

the  fxct  that  the  i3a^'liff  "'as  her  brother-in-la'7«  the  agents 

of  the  state  (Judge, ilen.  D.A.,  i3ep.  P.]).)  knm-r   of  the 

relationship  and  failed  to  intervene.  Therefore  each  of  the 
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amenta  of  l;he  state  beoam©  a  -oart  of  false  atatenent.  "A  It© 

ii3-  a  Tie"  (NaDUe  v  I"'iinol8  "^"jI  Ur,  r"'/!)  and  "xmfalrnoss  or 

corruption  of  officers  in  Tjerfor-nanc©  of  ad-n^'atstriti.ve 

functions  In  vivV.   or  or"  ivnai  cases  is  a  vLolatlon  of  the  bS 

-tJwi  l^'ourteenth  A-nendment , "  93  ALU  '^d  411.  The  agents  of  the 

state  were  duty  bound  to  reveal  the  information  that  the  iuror 

had  spoken  falsely. 
bo 

The  agents  of  the  state  Icnow  that  the  Court  Bailiff  and  the 
,1uror,  r,Irs.  He.'^rhorst  should  not  have  been  in  the  .iury  room  at 
the  same  t-'.me  during  the  deliberation  for  the  verdic*,  but  such 
did  occur.  It  is  14k©ly  that  said  .juror  Toted  the  tzay  that  she 
thought  to  be  suitable  to  her  brother-in-law. 

o. 

The  agents  of  the  state  (Judge,  Den.  D.A. ,  Dep.  ?.D.)  ^wse 
aware  that  the  court-anpolnted  attorney  wlth-held  names  that 
Tvere  signed  upon  a  dooument  Int  oduced  an  defendant's  exhliilt  A, 

CBHOLOSION 
The  Fourteenth  AuGnd-nent  la  a  ,1urlsdlotional  bar  agnlmt  a 
state  depriving  a  person  of  Tifcaxliberty  or  freedom  without 
due  process  of  law  hav'ng  been  afforded.  It  cannot  be  o-iid  that 
appeal  furnishes  a  remedy  whereby  some  contentions  cannot  be 
heard  be'ng  as  they  dehor  the  record.  Aiypellant's  conviction 
violates  the  equal  protec'-'on  and  due  process  clause  of  the 
Fourteenth  A-nendment  and  for  that  reason  it  must  be  reversed. 
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UNITED  r,T;lTEn  COURT  OP  A.:^?BALS 
POR  TIIE  NINTH  OmCUIT 

IN  THS  :.TATTER  OP    THE  :\?PLIC1H0N  OP        )       No.   ??4^9 

) 
Porter  D.   'Thite,  Appellant,        )       .\FPIDAVIT  OP  SERVICE 

) 
ISEPiaaVIS  OP  SERVICE  OP  HAIL  )  OP  T1\IL 
) 


UNITJD  STATES  OP    \M::niCA  ) 
STAT3   OP  CILIPORIJIA  )  SSi 
COJNTY  OP  LAS^'.EN                                                  ) 
) 


17HEREAS.  Porter  D.    .',Tiite.   Appe  lant,  deposes  and  savs, 
he  is  a  cltiaen  of  the  United  States,   over  the  age  of  t-'onty-one , 
(21)  years     and  a  party  to  the  withn  action?  his  address  ^' s  the 
California  Sonser'^ation  Center,   Box  2210,   Susanville,   CaTifoxmia. 

i  On  "ttie  ?5th  day  of  Janixary,   1968,  petitioner  enclosed  a 

true  and  correct,    and  duplicated  conies  of  -ttoe  within: 

OPEHIN&  BRIEF   ON  APPEAL 

in  an  envelope  for  each  of   "-he  nersons  naraed  below,  addressed  to 
each  of  them  at  the  address  set  out  lin'nediate"'      'be"'ox7  each  res- 
peotLve  naie.   placed  said  enve''ope  in  the  hands  of  theproper  In- 
stitutroaaT    Authority  for  the  -ourpose  of  depositing  the  sa-ae  in  the 
United  St -.tes    Jail  at  the  C'ty  of  SusanviTle.    County  of  Lassen 
Stat-e  of  California     with  postage  thereon  fu^ly  -Drepiid,   there  is 
lelivery  service  by  mail  at  each  of   the  p'aces  so  addressed. 

(1)  The  ORIGINAL  AND  19  COPIES  to:     Mr.  'JilTiam  B.   Luck,    OierTc 
United  States  Courts     of  Appeals.   Por  the  Ninth  Circuit.    Box  S47. 
San  Prancisco,   California. 

(2)  3  COPIES  tos     Thomas  C,   Lynch,   Attorney  General  of  CaTifomia, 
600  State  Building,   San  Prancisco,   California. 

\    DATE  J:     January  23,   1968 

'    Subscribed  to  and  sworn  to  before  me   t'lia day  of _«..196B. 
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IN  THE  UNITED  STATES  COURT  OP  APPEALS 
FOR  THE  NINTH  CIRCUIT 


JOSEPH  GUILLORY, 

Petitioner  and  Appellant, 

vs . 

LAWRENCE  E.  WILSON,  Warden; 
LOUIS  S.  NELSON,  Warden; 
STATE  OF  CALIFORNIA,  et  al . , 

Respondents  and  Appellees. 


No.  22411 


APPELLEES'  BRIEF 


THOMAS  C.  LYNCH,  Attorney  General 
of  the  State  of  California 

DERALD  E.  GRANBERG 

Deputy  Attorney  General 

JOYCE  F.  NEDDE 

Deputy  Attorney  General 

6000  State  Building 

San  Francisco,  California  9^102 

Telephone:  557-1348 

Attorneys  for  Appellees 
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1. 


IN  THE  UNITED  STATES  COURT  OF  APPEALS 
FOR  THE  NINTH  CIRCUIT 


JOSEPH  GUILLORY, 

Petitioner  and  Appellant, 

vs  . 

LAWRENCE  E.  WILSON,  Warden; 
LOUIS  S.  NELSON,  Warden; 
STATE  OF  CALIFORNIA,  et  al . , 

Respondents  and  Appellees. 


No.  22^111 


APPELLEES'  BRIEF 


JURISDICTION 


The  jurisdiction  of  the  United  States  District 
Court  for  the  Northern  District  of  California  to  entertain 
appellant's  application  for  a  writ  of  habeas  corpus  was 
conferred  by  Title  28,  United  States  Code  section  2241. 
The  jurisdiction  of  this  Court  is  conferred  by  Title  28, 
United  States  Code  section  2253.   Proceedings  in  forma 
pauperis  were  authorized  by  Title  28,  United  States  Code 

section  1915. 

STATEMENT  OF  THE  CASE 
A.   Proceedings  in  the  State  Courts 

On  July  9,  1959,  appellant  was  convicted  in 
the  Superior  Court  of  Los  Angeles  County  of  violating 
Penal  Code  section  67  (bribery),  was  found  to  have 
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suffered  one  prior  felony  conviction,  and  was  sentenced 
to  Imprisonment  in  state  prison  for  the  term  prescribed 
by  law  (EXHIBIT  A).   On  appeal,  the  conviction  was 
affirmed  on  March  16,  i960,  by  the  California  Court  of 
Appeal,  Second  Appellate  District,  in  People  v.  Guillory , 
178  Cal.App.2d  85^^,  3  Cal.Rptr.  ^15.   A  motion  to  vacate 
judgment  was  denied  by  that  court  on  September  6,  1966. 

Applications  for  writs  of  habeas  corpus  were 
filed  in  the  Superior  Court  of  Marin  County:  No.  '16385 
(denied  August  25,  1966);  California  Court  of  Appeal: 
No.  1/Crim.  5031  (denied  March  30,  I965),  No.  1/Crim. 
5906  (denied  September  16,  I966);  and  California  Supreme 
Court:  No.  IO382  (denied  October  1^1,  1966),  No.  11595 
(denied  November  8,  1967). 

B.   Proceedings  in  the  Federal  Courts 

Appellant  filed  in  the  District  Court  on  October  26, 
1966  a  petition  in  forma  pauperis  for  a  writ  of  habeas  corpus 
(RT  1).   On  September  1^4,  I967,  the  petition  was  denied  (RT 
2H ,    Exhibit  B).   On  October  27  an  order  for  rehearing  was 
denied,  and  Judge  Carter  granted  appellant's  application  for 
certificate  of  probable  cause  and  for  leave  to  appeal  in 
forma  pauperis  (RT  49,  Exhibit  C).   Appellant  filed  a  notice 
of  appeal  to  this  Court  on  November  6  (RT  53).   This  Court 
also  denied  appellant's  petition  for  mandamus  (Misc.  No. 
3556)  on  October  3,    1967- 

2. 


SUMMARY  OF  APPELLEES'  ARGUMENT 
The  District  Court  did  not  abuse  its  discretion  in 
declining  to  pass  upon  an  issue  not  presented  to  the  state 
courts . 

ARGUMENT 

THE  DISTRICT  COURT  DID  NOT  ABUSE  ITS 
DISCRETION  IN  DECLINING  TO  PASS  UPON 
AN  ISSUE  NOT  PRESENTED  TO  THE  STATE 
COURTS. 

In  his  petition  for  rehearing,  appellant  raised 
one  new  matter  not  presented  in  his  original  petition  to  the 
District  Court  or  the  Courts  of  California.   He  alleged  that 
at  the  time  of  his  arrest,  he  was  suffering  from  severe 
withdrawal  symptoms  as  a  result  of  his  narcotics  addiction, 
and  that  he  desperately  desired  more  heroin.   Because  of 
this  desperation,  his  offer  to  bribe  the  police  was  an 
involuntary  act  arising  from  his  awareness  that,  once 
arrested,  his  supply  of  heroin  would  be  terminated.   The 
District  Court  declined  to  pass  upon  that  issue  because  it 
had  not  been  previously  presented  before  the  State  courts 
(RT  51,  Exhibit  C);  and  appellant  now  contends  that  that 
refusal  was  an  abuse  of  discretion. 

Title  28,  United  States  Code  section  225^^,  re- 
quires as  a  condition  precedent  to  federal  habeas  relief 
that  a  State  prisoner  exhaust  the  remedies  available  to 
him  in  the  courts  of  the  State  or  demonstrate  that  the 
remedies  available  are  ineffective.   A  State  prisoner 
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seeking  post  conviction  relief  in  federal  court  is  not 
entitled  to  urge  contentions  not  made  in  the  courts  of 
the  State.   Hughes  v.  Wilson,  365  F.2d  596  (9th  Cir. 
1966).   See  also  Boseant  v.  Pltzharrls,  370  F.2d  105 
(9th  Cir.  1966);  and  Application  of  Atchley,  I69  F.Supp. 
313  (N.D.  Cal.  1958).   The  court  noted  in  Rose  v.  Dickson, 
327  F.2d  27,  28-29  (9th  Cir.  196^4),  that  this  requirement 
is  predicated  upon  regard  for  the  sovereignty  of  the 
State,  consideration  of  practical  efficiency  and  the 
realization  that  the  State  can  grant  relief  on  many  bases 
not  available  to  a  federal  court. 

In  Schiers  v.  People  of  the  State  of  California, 
333  F.2d  173,  175-176  (9th  Cir.  1964),  where  an  issue  had 
been  presented  to  the  state  courts,  but  the  petitioner 
asserted  specific  facts  relating  to  that  issue  for  the 
first  time  on  federal  habeas  corpus,  the  court  said: 
"These  facts,  if  proved,  present  the 
constitutional  issues  of  fair  trial  and  due 
process  in  a  wholly  different  light  from  that 
in  which  they  were  presented  to  the  state 
courts . 

"In  our  Judgment  the  state  courts  should 
first  be  given  the  opportunity  to  pass  upon 
these  issues  in  their  present  form.   Accord- 
ingly we  hold,  as  to  this  contention,   that 
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state  remedies  have  not  been  exhausted." 

Similarly,  in  Thomaston  v.  Gladden,  369  F.2d  693 
(9th  Cir.  1966),  it  was  held  that  since  an  appellant's  new 
contention  was  not  the  substantial  equivalent  of  any  which 
he  had  theretofore  presented  to  the  State  court,  but  pre- 
sented a  materially  different  problem,  he  was  required  to 
submit  it  to  the  State  court  if  the  State  court  would  hear 
it.   It  was  held  there  that  it  was  proper  for  the  District 
Court  to  stay  further  proceedings  in  habeas  corpus  to 
permit  appellant  to  present  the  issue  to  the  State  court. 
See  also  Bowie  v.  Wilson,  373  F.2d  51^  (9th  Cir.  1967). 
Such  procedure  is,  of  course,  not  mandatory  and  appellant 
was  not  prejudiced  by  the  District  Court's  denial  of  habeas 
corpus  on  this  issue.   The  denial  is  not  on  the  merits  and 
appellant  may  again  bring  the  issue  in  the  federal  courts 
after  he  has  exhausted  his  state  remedies. 

CONCLUSION 
The  District  Court  considered  and  ruled  upon 
points  1,  2,  3,  5  and  6  raised  by  appellant  in  his  opening 
brief  in  its  order  denying  the  petition  for  writ  of  habeas 
corpus  (EXHIBIT  B),  and  points  2,  i| ,  5,  7,  8,  9  and  10  in 
its  order  denying  a  rehearing  (EXHIBIT  C).   With  respect 
to  those  issues,  appellant's  opening  brief  on  appeal 
presents  no  additional  authority  or  reasoning  which 
requires  further  discussion  here. 
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It  is  respectfully  submitted  that  the  order  of  the 
District  Court  denying  the  petition  for  writ  of  habeas  corpus 
should  be  affirmed. 

DATED:   February  23,  1968 

THOMAS  C.  LYNCH,  Attorney  General 
of  the  State  of  California 

DERALD  E.  GRANBERG 

Deputy  Attorney  General 

JOYCE  P.  NEDDE 

Deputy  Attorney  General 

Attorneys  for  Appellees 
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CERTIFICATE  OF  COUNSEL 

I  certify  that  in  connection  with  the  preparation 
of  this  brief,  I  have  examined  Rules  l8,  19,  and  39  of  the 
United  States  Court  of  Appeals  for  the  Ninth  Circuit  and 
that  in  my  opinion  this  brief  is  in  full  compliance  with 
these  rules. 

DATED:   February  23,  1968 


JOYCE  F.  NEDDE 

Deputy  Attorney  General 

of  the  State  of  California 
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i      "  C^li'&O        IN  AND  FOR  THE  COUNTY  OF  LOS  ANGELES 

MINUTES 


:K~}-^"m^::i 


i..t 


:=^ 


1' 


Department  No.      .1Q2 


JyqyJL 


19-i?..       Present  Hnn        CLEMEiTT   P  NYE 


..Judge 


THE  PEOPLE  OF  THE  STATE  OF  CALIFORNIA, 
JOSEPH  OUILLORY 
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Deputy  District   Attorney   J   Busch   and  Defendant   i«l  th   counsel,    H  Welas 

by  D  Eusby.    present.      Prior   Is    found  to  be    trua.      Probation   denied. 
Defendant    la   sentenced   as    Indicated.      Notice   of  Appeal    la    filed. 

Stay  of  execution   la   pranted   pendlnp  Appeal.      No  ball   on  app«al. 


,  duly 


found 


Wltoroai  the  said  defendant  having been. 

yuilty  ii!  tliis  court  of  the  crime  ol      __,__,,,    ,_         ,_   __,  .   .  ^  . 

BRIBERY  (Sec  67  PC),  a  felony,  as  charged 
In  the  Information  and  prior  conviction  having  been  found  true  as 
alleged,  to  wltj  Sale  of  Narcotics,  a  felony,  District  Court  Of  th« 
United  States,  Northern  District  of  California,  November  5,  1955  ' 
and  served  i  term  In  the  Federal  Prison 
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It  is  Therefore  Ordered,  Adjudged  and  Decreed  that  the  said  defendant  be  punished  b;  imprison- 
mcnt  in  the  State  Prison  for  the  term  prescribed  by  law. 


It  is  further  Ordered  that  tlio  defen  i.nit  be  rrniandrd  into  the  custody  of  the  Sheriff  of  the  County 
of  Lo.s  Angcie?,  to  be  by  hiri  delivered  into  the  ru.study  of  the  Director  of  Corrections  at  the  Califor- 
nia State  Prison  nt  Chine. 
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TIAROLU  J.  OSTLY,  County  Cleric  and  Clerk  of 
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and  ft'i'  tite  Cuiiiitv  a^  Los  Anfieles. 
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SEP  1  4  1967 
JAflES  P.  V/EISII,  Clerk 


IN  THE  UNITED  STATES  DISTRICT  COURT  FOR  THE  NORTHERN  DISTRICT 

OF  CALIFORNIA 


JOSEPH  GUILLORY, 


Petitioner, 


LAWRENCE  E.  WILSON,  Warden, 
et  al. , 

Respondents. 


No. 


ORDER  DENYING  PETITION 
FOR  WRIT  OF  HABEAS  CORPUS 


Upon  reading  the  affidavit  of  Joseph  Guillory  in  forma 
pauperis  it  is  hereby  ORDERED  that  petitioner  be  allowed  to  file 
his  petition  for  writ  of  habeas  corpus  without  prepayment  of 
fees. 

Petitioner  is  seeking  a  writ  of  habeas  corpus.   He 
is  presently  incarcerated  in  San  Quentin  pursuant  to  a  con- 
viction for  violation  of  California  Penal  Code  §  67,  bribery. 
Petitioner  was  represented  by  counsel  at  all  stages  of  the 
proceedings  and  entered,  a  plea  of  not  guilty.   He  attacks 
the  validity  of  his  conviction  on  numerous  grounds. 

Petitioner  alleges  that  certain  evidence  that  was  a 
product  of  an  illegal  search  and  seizure  was  improperly  used 
at  his  trial  against  him.   Mapp  v.  Ohio,  367  U.S.  643  (1961) 
established  the  rule  that  it  is  unconstitutional  for  evidence 
that  is  the  product  of  an  illegal  search  and  seizure  to  be 
used  in  a  state  court  as  evidence  against  a  defendant.   Howeveij, 
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in  Linkletter  v.  Walker.  381  U.S.  618  (1965)  the  United 
States  Supreme  Court  declined  to  give  the  rule  festablished  in 
the  Mapp  case,  supra,  retroactive  application.   Thus  since 
petitioner's  conviction  was  final  before  the  date  of  Mapp  v. 
Ohio,  supra,  it  is  not  subject  to  attack  because  of  the.  use 
of  evidence  gained  from  an  illegal  search  and  seizure. 

Petitioner  argues  that  the  bribery  statute  under  which 
he  was  convicted  is  unconstitutionally  vague.   The  constitutional 
requirement  of  definiteness  is  violated  only  by  a  criminal 
statute  that  fails  to  give  a  person  of  ordinary  intelligence 
fair  notice  that  his  contemplated  conduct  is  forbidden  by 
the  statute.   Bouie  v.  City  of  Columbia,  378  U.S.  347  (1964). 
The  bribery  statute  under  which  petitioner  was  convicted 
complies  with  this  standard. 

Petitioner  alleges  that  he  was  denied  a  speedy  trial. 
However,  he  fails  to  allege  that  he  previously  raised  any 
objection  to  any  delay,  and  he  falls  to  allege  that  he  was 
prejudiced  in  any  way.   Thus  the  allegation  is  entirely 
conclusionary  and  without  substance. 

Petitioner  alleges  that  his  right  to  be  protected  from 
self  incrimination  was  violated.   Petitioner  argues  that 
because  he  was  illegally  arrested  after  forcible  entry  of  his 
premises  by  the  arresting  officers,  the  bribe  offer  to  police 
following  this  incident  was  coerced.   This  is  not  a  logical 
proposition,  and  petitioner  alleges  no  additional  facts  to 
support  it. 

Petitioner  alleges  that  he  was  not  given  adequate 
representation  by  counsel  at  his  trial.  One  fact  alleged  in 
this  regard  is  that  his  lawyer  failed  to  deal  with  petitioner's 
Inability  to  hear  the  trial  proceedings  due  to  a  hearing 
problem  he  was  having.   He  alleges  that  his  lawyer  failed  to 
adequately  inform  the  judge  of  the  problem  and  that  he  failed 
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to  take  adequate  steps  to  correct  the  situation. 

However,  petitioner  admits  that  his  lawyer  brought  the 
problem  to  the  attention  of  the  court  at  the  beginning  of  the 
trial  and  saw  to  it  that  petitioner  was  seated  near  the  witnesii 
box  to  be  better  able  to  hear  the  testimony.  Petitioner  argue: 
that  his  counsel  failed  to  postpone  the  trial  proceedings 
until  he  could  get  a  battery  for  his  hearing  aid  and  failed 
to  check  periodically  on  whether  petitioner  was  in  fact  able 
to  hear  from  his  new  position  in  the  courtroom. 

Petitioner  also  alleges  that  his  counsel  failed  to 
object  to  the  introduction  of  certain  hearsay  evidence  and 
to  the  delay  in  the  bringing  of  the  bribery  charges. 

None  of  these  allegations  if  true  would  indicate  an 
inadequacy  of  counsel  of  constitutional  proportions.   Petitioner 
does  not  allege  facts  which  would  indicate  that  his  counsel 
failed  to  render  reasonably  effective  assistance  and  that 
upon  the  whole  course  of  the  proceedings  there  was  a  denial 
of  fundamental  fairness.   Brubaker  v.  Dirkson,  310  F.2d  30 
(9th  Cir.  1962). 

Petitioner  argues  that  he  was  denied  a  fair  trial  undef 
his  constitutional  right  to  due  process  because  the  trial  couri; 
failed  to  protect  his  right  to  hear  the  proceedings,  and  faileil 
to  ascertain  that  petitioner  was  able  to  hear. the  proceediijgs. 
Petitioner  implies,  without  specifically  alleging,  that  he  was 
not  able  to  hear  some  of  what  was  being  said  at  his  trial. 

This  issue  was  raised  on  appeal  before  the  District 
Court  of  Appeal  of  California.   People  v.  Guillory,  178  C.A.2d 
854,  3  Cal.  Rptr.  415  (1960).   That  court  carefully  reviewed 
the  entire  record  of  the  trial  proceedings  and  determined  that 
petitioner  "...  had  a  fair  and  considerate  trial."  People  v. 


Guillory,  supra,  178  C.A.2d  at  862.    Before  relief  can  be 
granted  on  a  writ  of  habeas  corpus,  this  Court  would  have  to 
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find  that  the  trial  judge  in  dealing  with  petitioner's  inability 
to  hear  the  proceedings  abused  his  discretion  and  acted  in  an 
arbitrary  and  capricious  manner.   See  21  Am.  Jur.  2d,  Criminal 
Law,  §  338  (1965).   In  view  of  the  finding  of  the  District  Cour 
of  Appeal  of  California  that  the  trial  judge  did  not  abuse 
his  discretion  and  did  not  act  arbitrarily  and  capriciously, 
and  in  view  of  the  failure  of  petitioner  to  allege  any  extra- 
ordinary matters  not  considered  by  that  court,  this  Court  is 
not  required  to  provide  a  forum  for  further,  repetitious  legal 
proceedings,  and  declines  to  do  so.    28  USC  §  2254(d). 

Accordingly,  it  is  hereby  ORDERED  that  this  writ  of 
habeas  corpus  must  be,  and  is  hereby  denied. 

Dated:   September  14,  1967 


United  States  District  Judge 
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H  I  L  E  D 

OCT  2  7  1967 


IN  THE  UNITED  STATES  DISTRICT  COURT  FOR  THE  NORTHERN  DISTRICT 

OF  CALIFORNIA 


JOSEPH  GUILLORY, 


Petitioner, 


LAWRENCE  E.  WILSON,  Warden, 
LOUIS  S.  NELSON,  Warden;  STATE 
OF  CALIFORNIA,  et  al., 

Respondents . 


•No.  A78A2 

ORDER  SUBSTITUTING 
RESPONDENT;  ORDER  DENYIN  ! 
REHEARING;  AND  ORDER 
GRANTING  CERTIFICATE  OF 
PROBABLE  CAUSE  AND  PER- 
MISSION TO  APPEAL  IN 
FORMA  PAUPERIS 


This  case  is  before  the  Court  on  a  motion  for  a 
rehearing  and  in  the  alternative  a  petition  for  certificate 
of  probable  cause  for  appeal  in  forma  pauperis,  and  a  motion 
for  substitution  of  the  respondent. 

Upon  motion  of  the  petitioner  and  under  Rule  25d, 
F.R.C.P.,  IT  IS  ORDERED  that  Louis  S.  Nelson  be  substituted 
as  respondent  in  this  action. 

Petitioner,  in  his  motion  for  rehearing,  argues  that 

» 

he  was  convicted  under  a  law,  California  Penal  Code  §  67 
(offering  a  bribe  to  an  executive  officer  of  the  State  of 
California),  which  is  unconstitutional  as  a  bill  of  attainder 
There  is  nothing  in  §  67  which  restricts  its  operation  to 
named  individuals  or  a  named  group.   Accordingly  this 
attack  is  without  merit.   United  States  v.  Brown,  381  U.S. 


437  (1965). 
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Contrary  to  petitioner's  claim  that  California  Penal 
Code  §  67  does  not  apply  to  people  who  are  not  an  officer  of 
the  State  of  California,  this  section  applies  to  "Every  perse 
who  gives  or  offers  any  bribe  ..."   (Emphasis  added). 

Petitioner  in  raising  search  and  seizure  claims 
argues  that  his  conviction  "may  not"  have  been  "final"  before 
Mapp  V.  Ohio,  367  U.S.  643  (1961)  within  the  definition  of 
Linkletter  v.  Walker,  381  U.S.  618  (1965),  (see  fn.  5). 
From  the  original  petition  in  this  case  it  is  learned  that 
petitioner  had  one  appeal  from  his  conviction  before  the 
District  Court  of  Appeal  of  California,  and  its  decision 
affirming  conviction  was  announced  on  March  16,  1960.   Peopl( 


V.  Cuillory,  178  C.A.2d  854,  3  Cal.  Rptr.  A15  (1960).   There 
is  no  Indication  either  in  petitioner's  petition  or  in  the 
official  reporter  that  further  review  was  sought.   According 
petitioner's  conviction  became  final  under  the  Linkletter 
finality  rule  when  the  time  within  which  the  Supreme  Court  o:: 
California  could  grant  a  hearing  expired,  or  sixty  days  after 
the  filing  of  the  decision  by  the  District  Court  of  Appeal. 
Rule  28a,  Calif.  App.  R.  of  Ct.;  Wltkin,  Calif.  Crim.  Proc . , 
§  733  (1963).   Thus  petitioner's  conviction  was  final  well 
before  the  Mapp  case,  supra,  was  decided. 

Petitioner  next  claims  that  a  statute  such  as 
California  Penal  Code  §  67  is  unconstitutional  under  the 
first  amendment  protection  of  speech  because  one  of  its 
necessary  elements  comes  from  the  spoken  words  in  a  bribe 
offer.    The  first  amendment  does  not  protect  all  speech. 
See  Cox  v.  Louisiana,  379  U.S.  536,  555  (1965).   The  words 
offering  a  bribe  are  not  protected  speech. 

Petitioner  suggests  that  this  Court  misinterpreted 
his  allegations  that  he  did  not  hear  the  proceedings  at  his 
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trial  and  that  therefore  he  could  not  effectively  exercise 
his  right  to  confront  witnesses  against  him.   This  Court's 
previous  order  dealt  with  this  contention  at  length,  and 
the  reasoning  and  holding  there  are  sufficient  to  cover 
even  an  allegation  that  he  heard  nothing  at  all. 

Petitioner  is  concerned  that  the  undersigned  judge 
is  prejudiced  against  him  outside  the  merits  of  his  petition 
for  writ  of  habeas  corpus.   His  only  basis  for  this  feeling 
is  the  fact  that  his  petition  was  ruled  on  by  this  Court  while 
he  had  a  petition  for  a  writ  of  mandamus  before  the  Court  of 
Appeals  for  the  Ninth  Circuit.   One  of  petitioner's  suggestions 
for  curing  this  prejudice  is  for  this  Court  to  grant  a 
certificate  of  probable  cause  so  he  can  appeal  this  Court's 
order  in  forma  pauperis.    Since  this  Court  is  inclined  to 
grant  this  for  other  reasons,  no  further  disposition  of  the 
matter  is  needed. 

Petitioner  raises  one  new  matter  not  presented  in  the 
first  petition  to  this  Court  or  to  the  courts  of  California. 
He  alleges  that  at  the  time  of  his  arrest  he  was  suffering 
from  severe  withdrawal  symptoms  as  a  result  of  his  narcotics 
addiction,  and  that  he  desperately  desired  more  heroin,  and 
that  because  of  this  desperation  his  offer  to  bribe  the 
police  was  an  involuntary  act  arising  from  his  awareness  that 
once  arrested  his  supply  of  heroin  would  be  terminated.   Sioc( 
this  Issue  has  not  been  previously  presented  before  the  state 
courts  by  petitioner,  it  will  not  be  passed  upon  by  this 
Court.   28  use  §  2254(b). 

Accordingly,  IT  IS  ORDERED  that  petitioner's  motion 
for  a  rehearing  be,  and  the  same  is  hereby  denied. 

in  view  of  this  Court's  opinion  that  this  petition 
is  not  entirely  frivolous,  IT  IS  ORDERED  that  a  certificate 
of  probable  cause  for  appeal  is  hereby  granted. 
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Upon  reading  the  affidavit  of  Joseph  Gulllory,  in 
forma  pauperis,  IT  IS  ORDERED  that  said  petitioner  be,  and  he 
is  hereby  allowed  to  appeal  in  forma  pauperis  to  the  Court 
of  Appeals  for  the  Ninth  Circuit  without  the  prepayment 
of  fees  and  costs,  or  security  therefor,  from  the  order  of 
this  Court  dated  September  lA,  1967,  denying  his  petition 
for  a  writ  of  habeas  corpus,  and  the  order  today  denying 
a  rehearing.   " 

Dated:   October  27,  1967. 


/fin  ■  y/P-^/h-. 

"United  States  District  Judge 

(I 
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